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In the Supreme Cmut

OF THE

Mnited Stuates

QcroBER TERM, 1942

No. 870

GorooN KiyosH1 HIRABAYASHI,
Appellant,

V8.

UNITED STATES OF AMERICA,

Appellee.

BRIEF OF THE
STATES OF CALIFORNIA, OREGON AND WASHINGTON
AS AMICI CURIAE.

The States of California, Oregon and Washington
file this brief as amict curiae in support of appellee
for the purpose of presenting to this honorable Court
their position concerning some of the important ques-
tions of fact and law involved upon this appeal.

PRELIMINARY STATEMENT.

The instant case concerns the validity of the curfew
and exclusion orders imposed upon persons of Japa-
nese ancestry residing in Pacific Coast military areas,

Reproduced at the National Archives at Seattle
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by the Commanding General of the Western Defense
Command. An appeal was taken to the Ninth Circuit
Court of Appeals (No. 10,308) after judgment of cop-
viction in the United States Distriet Court for the
Western District of Washington, Northern Division,
upon an indictment charging appellant with having
violated Public Law 503 (77th Cong., 2nd Sess., Ch.
191; 18 U.S.C. sec. 97A) by virtue of the disobedience
of the curfew (Public Proclamation No. 3, 7 Fed.
Reg. 2543, March 24, 1942) and evacuation (Civilian
Exclusion Order No. 57, May 10, 1942) orders of Lieu-
tenant General J. L. DeWitt, the Commanding Gen-
eral of the Western Defense Command and Fourth
Army. The whole matter in controversy now comes
before this Court for consideration by order (Tr. 43)
made pursuant to Section 239 of the Judicial Code
(28 U.R.C. sec. 346).

The defendant, an American citizen of Japanese
ancestry, at the time of the said disobedience resided
in the City of Seattle, State of Washington. The com-
panion case of Minoru Yasui v. United States, No.
871, also before this Court, arises out of a judgment
of conviction in the United States District Court for
the District of Oregon upon an indictment for viola-
tion of Public T.aw 503 by reason of the disobedience
of the said curfew order. Yasui, born at Hood River,
Oregon, and a person of Japanese ancestry, resided
at the time of the alleged violation in the City of
Portland, State of Oregon. The full judicial history
of these cases, together with the pertinent statutes,
orders and proclamations, appears in the Govern-
ment’s briefs. Other American citizens, persons of

Reproduced at the National Archives at Seattle
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Japanese ancestry residing in the State of California,
have been convicted for violation of the curfew procla-
mation and similar exclusion orders.!

THE INTEREST OF THE STATES OF CALIFORNIA,
OREGON AND WASHINGTON.

The States of California, Oregon and Washington
face the prospect of the first onslaught upon conti-
nental United States by the Imperial Forces of Japan.
These Pacific Coast States form the western portion
of the Western Defense Command and contain within
them Military Areas Nos. 1 and 2 as defined by the
Commanding General of the Western Defense Com-
mand and Fourth Army. The westernmost bound-
aries of these States form a Combat Zone one hun-
dred miles wide, extending from the Washington-
Canadian border down the Oregon and California
coasts and along the California-Mexican border (Chart
1, opposite). A field army occupies the length and
breadth of these Pacific Coast States. Over one
thousand miles of coastline must be guarded, not
only against attack by sea, land and air but also
against infiltration by enemy agents. Many strategic
naval and army installations and establishments, air-
craft factories, shipyards and other war plants, army

1Wnited States v. Korematsu, No. 10,248, CCA-9, involves a per-
son of Japanesc ancestry residing at San Francisco, California,
and ruises questions identical with those in the instant and the
Yasui cases. A question concerning the right of the defendant to
take an appeal from the trial court’s order therein (U.S.D.C.
N.D., Cal, S.D., No. 27635-W) has been certificd to this Court and

_accepted for deeision.

~-D
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training camps, posts and arsenals, vital defense re-
_sources and utilities are situated in these States,

Upon the declaration of war immediate action had
to be taken for the further defense of the Pacific
Coast and for the protection of national defense ma-
terials, premises and utilities.? 885 percent of the
Japanese population of the country was concentrated
in the States of ‘California, Oregon and Washington.?
An estimate made of the situation by the Command-
ing General of the Western Defense Command showed
that the Pacific Coast was threatened with in-
vasion by the forces of Japan; that there were over
112,000 persons of Japanese ancestry on the Pacific
Coast living near prospective landing beaches and
within the vicinity of defense plants, materials,
utilities and military installations; that this group
was largely unassimilated and that many within it
possessed strong ethnic, religious, ideological and
family ties with the enemy Japan; that both the time
required to examine this large group and the lack of
an adequate test and trained personnel made treat-
ment upon an individual basis impossible in the face
of the emergency which required prompt action. The
preponderance of the problem on the Pacific Coast is
illustrated by the accompanying map showing the
Japanese population of the United States (Chart 2,
opposite). The Commanding General therefore reached
*The mission of the Western Defense Command and Fourth
Army is:

1. Defense of the Pacific Coast of the Western Defense Com-
mand against attack by sea, land and air;

2. Lacal protection of establishments and communications vital
to the national defense for which adequate defense cannot be pro-
vided by local civilian authorities.

31940 U. S. Census (16th).

GEOGRAPHICAL DISTRIBUTION JAPANESE POPULATION

g
¥

UNITED STATES: 1940

A‘,‘J“ﬁ\. U

P2 RS 7 Wi
4 ' . :

NUMBERS INDICATE JAPANCSE POPULATION
AS RCPRESINTED BY CLEVATION OF STATE
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the decision that all persons of Japanese ancestry
must be removed as a group from the military areas
and that, prior to this being accomplished, all such
persons were to observe certain curfew hours.

The States of California, Oregon and Washington
believe that this problem within their States, from
both a legal and practical viewpoint, should be treated
solely as a military matter. The possibility that the
exclusion orders might be held invalid and that per-
sons of Japanese ancestry might be permitted to re-
turn before a time justified by the military situation
is of the deepest concern to these States. The return
of these people while the military necessity for their
exclusion remains would require the police authorities
of the Pacific Coast States to deal with the danger
which- the military authorities believe the presence
of persons of Japanese ancestry presents to the de-
fense of these States and the maintenance of internal
security therein. To leave what is essentially a mili-
tary problem to the civilian authorities for solution
unfortunately would tend to confuse the present status
of these people with the social and economic questions
which have existed with reference to them in these
States for many years. Their return against the ad-
vice of the military authorities undoubtedly would
give rise, under the highly emotional conditions of war
intensified by such incidents as the recent execution
of captured American flyers, to an unreasoning publie
reaction. The prospect of public disturbances would
be very real.

- Reproduced at'thie National Archives at Seattle -



The cases now before this Court call for a statement
of the occasions when military authorities in time of
war and within a theater of operations may exercise
control over persons, citizens and aliens alike, for the
defense of the area against invasion, attack, sabotage,
espionage and fifth eolumn activities, and generally to
further the prosecution of the war. For example, the

. Commanding General of the Western Defense Com-

mand has issued dim-out proclamations* for the pur-
pose of reducing the amount of offshore lighting so
that it cannot be used as an aid by enemy submarines
in their attack upon coastwise shipping. These orders
presumably supersede state lighting laws and are
valid although they affect the use of property and
restrict freedom of movement, Other measures may
have to be undertaken, such as prohibiting public use
of beach areas and requiring the evacuation of persons
from areas subjected to enemy air attack. A clarifi-
cation of the authority of the President and his sub-
ordinate military commanders to exercise such au-
thority in time of war within a theater of operations,
and the right of Congress to provide sanction for the
enforcement of these military orders in the civil
Courts, will assist local and state authorities in the

performance of their duties in connection with the
war effort.

Thus the interest of the States of California, Oregon

and Washington in the specific and general questions
raised here is clear.

‘Proclamations Nos. 10 (August 5, 1942, 7 Fed. Reg. 6631) and
12 (October 10, 1942, 7 Fed. Reg. 8377)—control of lighting
within restricted zones, Washington, Oregon and California.

1
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THE ESSENTIAL QUESTION.

In time of war, may a military comma?lder 1; o
military area within the Uni?e(.l .States exe%'c.lse ;el tllln
controls over civilians and civilian au.thontles 1c{>r z

urpose of defending the area against attac. an
fhreatened invasion or preventing sab?tage, espionage
or other acts endangering the prosecution of the War?

r——

THE ARGUMENT.

The facts bearing upon the military necessity lf):
excluding all persons of J apanese a.nc.estry ff‘fom >
cific Coast military areas and imposing cur :w tzlxla 1
made a part of the argument, for once the a; "
background out of which these 0}'d(3.rs werfa 112:1 elf
understood the agplicable legal principles will be self-

evident. .
In Sterling v. Constantin, 287 U.S. 378 (}932), this

Court said, in speaking of the scope of military au-

thority over eivilians in the United States:
« »% * theve is a permitted range of. honest
judgment as to the measures to b'e takfan in meet(i
ing force with force, in suppressing violence taxll{
restoring order, for without such.thblefrty toldabg
immediate decisions, the power itself would
useltfsim guch measu’res, conceived in good faith,
in the face of the emergency and directly l'elaf.;ed
to the quelling of the disorder or the. prev'eutlon
of its continuance, fall within th(? dlscretlf)n of
the Executive in the exercise of his authority to
maintain peace.’”’ (p. 399.)

’ Réproduced ét.tiwe N_aﬁonat‘Archives at Seattle”
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Keeping this test in mind, it is believed that apy

ment can be reached that the military situatioi -
the Pacific Coast with reference to the concentratiOn
and characteristics of the J apanese population ron
sented a dangerous threat to the internal securit;) (:
the area and the successful prosecution of the war
and that the measures taken by the President and the
Commanding General were conceived in good faijth
and were directly related to preventing the danger.

To judge the emergency which confronted the Presi-
fient and the necessity for the measures taken to meet
it, fzonsideration will have to be given to the military,
political, social and psychological conditions on thé
Pacific Coast. In doing this the Court may take notice
of many of the facts to be stated because they are
generally notorious and are public events which are
part of the history of the times® or are matters of
public concern upon which the Court may inform

itself by reference to documentary evidence or any
other reliable source.®

SDaniels v. Tearney, 102 U.S. 415 419
Clark v. U. 8., 99 US, 493, 495,
Wigmore, Evd. (3d ed. 1940 sec. 2567a) ;
Jones, Evd. (2d ed. 1908 page 105).

8The courts will take judicial knowled i
) e of mat
concern although calculations and inquirie{;, on theasa%gsec(::fm}::;'bll:g
nei:csszu'y. tH' oyt v. Russell, 117 U.S. 401, 404.
. in ascertaining matters of fact or of law to be judiciall -
txce(;l, the court may resort to, or obtain informatign lf(;?my alzloy
70111 ce of knowl.edge which it feels would be helpful. Greeson v.
mrlg)lerzal Irtr. Dist. (C.C.A.-9, 1932), 59 F. (2d) 529, 530
1e court may resort to any means it d , ' i

memory. Brown v. Piper, 91 U.S. 37. coms safe to refresh its

9

1 THE MILITARY SITUATION ON THE PACIFIQ GOAST.

On the occasion of the treacherous attack by the
Japanese upon Pearl Harbor on December 7, 1941,
and upon the declaration of war on the following day
(55 Stats. 795, 77th Cong., 2nd Sess,, c. 561), the Pa-
cific Coast was in danger of attack by land, sea and
air. The bulk of our Pacific Fleet lay helpless at
Pearl Harbor. The sudden onslaught, while the Japa-
nese ambassadors were talking peace in Washington,
found this country during the first months of the war
unable to act offensively. The trained and prepared
enemy rapidly added to its gains while this country
hastily improved its defenses and began to dispatch
the first of its forces. Because of the relatively light
naval and air forces opposing the enemy in the Far
East, there was an ever present danger that the Pacific
Coast might be subjected to a major attack and pos-
sibly an invasion. The military measures taken to
meet the possibility must be viewed in the light of
the situation which then existed. On December 11,
1941, the Western Defense Command, ecombining the
eight western States and the Territory of Alaska, was
actuated by the War Department and designated as

a ‘““theater of operations”.’

TFicld Order No. 1, December 14, 1941.

1. The theater of war comprises those areas of land, sea and
air which are, or may become, directly involved in the conduct of
the war. '

9. A theater .of operations is an area of the theater of war
necessary for military operation and the administration and sup-,
ply incident to military operation. The War Department desig-
nated onc or more theaters of operation.

3. A combat zone comprises that part of a theater of opera-
tions required for the active operation of the combatant forces
fighting, (Ficld Service Regulations—Operations, War Depart-
ment, May 22, 1941, Wartime Bulletin PM100-5.)

Reproduced at the National Archives at Seattle
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A combat zone was established by the Commandjng
General. (See Chart 1, opp. p. 3.) For the first seven
months little occurred to reduce the fear of attack,
On February 23, 1942, oil installations in the vieinity
of Santa Barbara, California, were shelled by a
Japanese submarine. On September 9, 1942, a sul-
marine-based plane dropped incendiary bombs in
the vicinity of Brookings (Mount Emily), Oregon,
The radio station at Estevan, Vancouver Island,
B.C., was shelled by a submarine at midnight on
June 19, 1942. A few days later, an enemy  sub-
marine surfaced and shelled shore batteries at Astoria,
Oregon. On June 3, 1942, Duteh Harbor, Alaska, was
attacked by carrier-based planes. On June 7, 1942,
the Japanese invaded continental North America by
occupying the Islands of Attu and Kiska in the Aley-
tian group. There was an mereasing indication that
the enemy had knowledge of our patrols and naval
dispositions, for ships leaving west coast ports were
being intercepted and attacked regularly by enemy
submarines. :

This summary makes elear that during this perilous
period the Pacific Coast was in danger of additional
attacks and possibly invasion. As late as December,
1942, the Ninth Circuit Court of Appeals, referring to
the attack on the Hawaiian Islands, declared, in
Zimmerman v. Walker, 132 Fed. (2d) 442:

““The courts judicially know that the whole Pa-
cific Area of the United States has continued in
a state of the gravest emergency; and that the

imminent threat of a resumption of the invasion
persisted.” (p. 445.)

:"-ﬂi_,—. )

Reproduced a'?fhe N
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And speaking with reference to the facts involved in

the present case, it was said:

Qo far as concerns the imminence of danger of
Japanese attack on the Pacifie Coast, this court
would be compelled to find that General DeWitt
has a rational ground to expect it.”’ (United
States v. Hirabayashi (CCA-9), No. 10,308; Den-
man, C.J., dissenting from Certification of Ques-
tions to the Supreme ICourt, p. 13.)

The significance of the concentration and character-
isties of the Japanese population within the States of
the Pacific Coast must be appraised in the light of this
military situation,

IL THE CHARACTERISTIOS OF THE JAPANESE POPULATION
WITHIN PACIFIC COAST MILITARY AREAS.

Prior to their exclusion, 88.5 percent of all persons
of Japanese ancestry in the United States resided in
the Pacific Coast States: 93,717 in California, 14,565
in 'Washington, and 4071 in Oregon—nearly all living
within the coastal area designated as Military Area No.
1. (Chart 3, opp.) The Japanesec of the Pacific Coast
area on the whole have remained a group apart and
inserutable to their neighbors. They represent an
unassimilated, homogenous element? which in varying
degrees is closely related through ties of race, lan-
guage, religion, custom and ideology to the Japanese
Empire.

8Farringlon v. Tokushige, 11 Fed. (2d) 710 (CCA-9, 1926) :

“It is a matter of common knowledge that the Japanese

do not readily assimilate with other races, and especially with
the white race.”’ (p. 714.)

Reproduced at the National Archives at Seattle . -




These activitieg were carried on through numeroyg
Japanese organizations Sponsored or receiving sup-
port from Japane Former Attorney General Eyp
Warren of California, ang now Governor, stated be.
fore the Tolay Committee ;10

“An additiona] factor
which would probably no

Japanese organizationg

ll.fe. There are Japanese agricultural commer-
cial, _educational, social, religious, and’ Patriotic
assoclations in every Japanege community, AJ.
most every Japanese in the State is mcluded in
One or more of thege organizationg,

L J * * »* * * #*
“However, the inter-relationship of the many
Japanese associations and thejp control over the

Japanese Population of the State has been a mat-
ter of general knowledg

Y ; organizations 5 ears i
book compiled and partly paid for by American Japagle)s(i gt lwr.:rz;s1

published ip Japan in 1949 i i i

Published : ) » _printed in Jg anese, and entit]
Zl%igex I}hppon Zin Shj ”-“Histox'y of the Jz{)panese in Ameri::a%?

i earings and Report:q of 'House Seleet Committee Investigat-

hemy Aliens and otherg from Prohihi
after referred to as the To]:xxln C rohibited
cisco, p. 10974,

! Military Zones, here-
Ommittee. (Payt 29, San Fran.
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relationship between J apanese associations in
California and parent or governmental organiza-
tions in Japan and that on many occasions the
associations in California have contributed to and
assisted in the war effort of the J apanese (ov-
ernment,.

““While we have no complete information ag to
the number of Japanese organizations existing
in California, Japanese sources indicate that the
number is large. Thus the public press carried
an item from Tokyo April 25, 1941, to the effect
that the Japanese ‘Central Council of Overseas
Organizations announced that there are 2,700
Japanese organizations in the United States,
representatives of which will meet for a conven-
tion in Tokyo in November 1941.°
* #* * *

* * »

“That the Japanese associations as organizations
have in the past supported and aided the military
campaigns of the Japanese Government is beyond
doubt. The contributions of these associations
toward the Japanese war effort have been freely
published in Japanese Papers throughout Cali-
fornia, 1o

104Some of these newspaper items are as follows:

“March 18, 1941.—Thirty-two bales of tinfoil were shipped to
Japun through the Japanese consulate general and were con-
tributed by Japanese associations of Fresno County, Kern County,
Delano, and San Bernardino.

“July 6, 1941.—Central California Japanese Association an-
hounces the collection and transmission to the War Ministry of
the sum of $3,542.05.

“March 6, 1938.—Q@. Yoshida, San Francisco Japanese Associa-
tion, yesterday sent 400 pounds of tinfoil, making a record total
of 2,800 pounds of tinfoil which he has collected, according to the
records of the consul general’s office.”’

The Japanese Veterans Association was similarly engaged:

“March 20, 1941.—1t is announced that the War Veterang
Associations in Japan, Germany, and Italy, in keeping with the
8pirit of the Axis Treaty, have formed joint and advisory com-

Reproduced at the Né}tiénal Archives at Sgattle -
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‘At one time it is said the association [Japanese
Veterans Association of America] numbered
8,000 members and at the meeting at which dis.
solution was decided upon some 300 representa-
tives were present, _
* * * * * * *
““This organization sponsored the tour of Maj.
G. Tanaka, of the Japanese Army, and a member
of the army general staff, who arrived in San
Francisco January 1, 1941, with full uniform,
sword, and medals and toured the State lecturing
before various Japanese groups, eventually re-
turning to Japan via New York., While here, he
. 18 reported to have said: ‘Japan and the United
States will go to war this autumn.’ ”’ (pp. 10,974-
10,976.) "

Over 124 separate Japanese organizations along the
Pacific Coast were engaged, in varying degrees, in
common pro-Japanese purposes, with local branches
of these parent organizations numbering more than
310. There were 100 fascistic or militaristic organi-
zations in Japan having some relation, either direct
or indirect, with Japanese organizations or indi-
viduals in the United States. Many had branch organ-
izations in the United States and directed the activi-
ties of these branches. A line of control existed from
the Japanese Government.™

mitt_ees to aid and establish the new world order. There are 31
million veterans and reservists, hcaded by General Imei, who have
pledged their cooperation to Axis aims.”’ ’
. ‘o d uly. 6, 1941. The Japanese Veterans Association of Ameries,
In itg sixty-sixth meeting, reported the collcetion of $5,968.60,
making a total of 829,440.34 yen collected and transmitted to
Japan for use of the military services * * ¢’

106See footnote 10 supra.

“Tl}o Court will take judicial notice of the Japanization pro-
gram in the United States. (See Akira Ono v. United States, 267
Fed. 359, 362 (1920).)

15

The Hokubei Butoku Kai or Military Virtue So-
ciety of North America had headquarters in the town
of Alvarado, California, and a branch office in Tokyo.
Its purpose was to instill the Japanese code of Bu-
shido among the Japanese throughout North America.
Anocther militaristic organization was the Heimusha
Kai, the purpose of which was furthering the Japa-
nese war effort. Its prospectus read as follows:

“The world should realize that our military ac-
tion in China is based upon the significant fact
that we are forced to fight under realistic cir-
cumstances. As a matter of historical fact, when-
ever the Japanese government beginsg a military
campaign, we, Japanese, must be united and
everyone of us must do his part.

“As far as our patriotism is concerned, the world
knows that we are superior to any other nation.
However, as long as we are staying on foreign
soil, what can we do for our mother country?
All our_courageous fighters are fighting at the
front today, forgetting their parents, wives and
children in their homes! It is beyond our imagi-
nation, the manner in which our imperial soldiers
are sacrificing their lives at the front line, homb
after bomb, deaths after deaths! Whenever we
read and hear this sad news, who can keep {rom
crying in sympathy? Therefore, we, the Japa-
nese in the United States, have been contributing
a huge amount of money for-war relief funds
and numerous comforting bags for our imperial
soldiers,

“Today, we, Japanese in the United States, who
are not able to sacrifice our lives for our National
cause are now firmly resolved to stand by to settle
the present war as early as possible. ‘We are

Reproduced at the National Archives at Seattle
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proud to say that our daily happy life in America
is dependent upon the protective power of Great
J apa:q.’ We are facing a critical emergency, and
we will take strong action as planned. W,e do
hope and beg you all to cooperate with us for
our National Cause.”’*?

. A militant Japanese organization composed of
Jal?anese ex-service men was known as the Kanjo
Kai and was formed to support military action taken
by the Japanese (Glovernment in the Orient. The fol-
lowing telegram from the Japanese Army Depart-
ment was received by this group following upon the
organization of the society, and was read at the first
executive board meeting:

“During this emergency, you officials are doing
your utmost for the Country and the Army De-
partment is very grateful. For the establishment

of peace in the Orient, it is necessary for us to
adopt positive steps in China.’”®

Monthly contributions of one dollar or more were
made to the Imperial Japanese Army War Relief
Fund.

The Japanese Association of America (Nipponjin
Kai) .was the principal liaison between the Japanese
organizations in the United States and the Japanese

lomThe New World Swn, August 28, 1937, page 4, columns 6 and

. (Japanese language newspaper published at San Francisco

California.) '
13New World Sun, July 18, 1937, page 3, column 1.

.
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Government, Maintaining close cooperation with the
Consulate, it carried out the directives of that office.**

There were many other organizations which, by
their names, indicate that their main purpose was the
furihering and supporting of the mnationalistic pro-

gram of Japan.’
«“Phe significance of these integrated Japanese
associations lies in the fact that through them it
is possible for those at the head to exercise con-

14 Article 3 of its by-laws provides:

“‘This association is organized by the local Japanese asso-
ciation under the jurisdiction of the Japanese consulate gen-
eral of San Francisco.”’ (Tolan Committee Hearings, Part 29,
Warren, p. 10976.)

16The translation of the names of these organizations is indica-
tive of their objects: .
Kaigun Kyokai (Navy Association) ;
Aikoku Fujin Kai (Patriotic ‘Women’s Society) ;
Jugo Sekissei Kai (Behind the Gun Society or Red Heart
Society) ;
Hokoku Kai (Society for Service to the Country); -
Aikokuki Xenno Kisei Domei (Patriotic League for Contribu-
tion to the Airplane Fund) ;
Jugo Kai (Behind the Gun Society) ;
Ko.A-Sokushin Kai (Society for the Promotion of Asiatic Co-
Prosperity) ;
Kokuryu Kai (Black Dragon Society) ;
Kibei Shimin Kai (Kibei Society) ;
Hokyoku Kai (Rising Sun Society) ;
Zaibei Nipponjin Kai (Japanese Association of America) ;
Zaibei Nipponjin Kai Renraku Nikkai Kanji Kai (United Coun-
cilors’ Convention for Japanese Associations in North America) ;
Nanka Teilioku Gunjin Dan (Japancse Imperial Army Men's
Corps of Southern California) ;
Jugo Haibutsu Riyodan (Behind the Gun Waste Utilication
Society) ;
Josho Kai (Ever Victorious or Invincible Society) ;
Hinodo Kai (Imperial Japanese Reservists) ;
Hokubei Zaigo Shokuin Dan (North American Reserve Officers’
Association) ;
Sokoku Kai (Fatherland Society) ; v
Suiko Kai (Lios Angeles Reserve Officers’ Association) ;
Zaibei Ikuei Kai (Society of Educating the Second Generation
in America);
—Japanese Dircetory of Political and Religious Organizations.

Reproduced at the National Archives at Seattle
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trol over the conduct of other Japanese through-
out the State. * * * With integrated organiza-
tions such as these exercising such complete con-
trol over the conduct of all Japanese in the State,
it is quite evident that it would be extremely easy
for those at the top to direct the Japanese
throughout the State and wherever located in a
widespread simultaneous campaign of sabotage
which could carry the most serious consequences.”
(Tolan Committee Hearings, Part 29, Warren,
p. 10980.)

B. Indoctrination of American Japanese in Japan.
For over twenty-five years children of alien Japa-

nese have been sent to Japan by their parents for

education.*®* |[Upon their return they were known as

“XKibei”. These young American Japanese were
thoroughly indoctrinated with the Japanese national-
istic philosophy.’” Of the Kibei in Hawaii, Andrew

16The Court will take judicial notice of this fact. See Chun
Kock Quon v. Proctor, 92 Fed. (2d) 326, 330.
‘‘Many of them returned to Japan with their family at a
young age and returned to America in their late teens.”
Testimony of Henry Tani, Executive Sccretary, Japanese-
American Citizens League. (Tolan Committee Hearings, Part
29, p. 11150.)
17Joseph C. Grew, Report from Tokyo, Simon & Schuster, N.Y.,
1942
‘‘In Japan the training of youth for war is not simply
military training. It is shaping—a warping, if you will—of
the mind of youth from the earliest years. Every Japanese
school child on national holidays goes to his school and takes
part in a ritual intended to impress on him his duties to the
state and to the Emperor. Several times each year every
child is taken with the rest of his schoolmates to a place
where the spirits of dead soldiers are enshrined. The military
aspeet of the state is, and has been for many years, stressed
above all other functions of government. Of the state’s duty
to the individual, or of the individual rights and liberties, the
Japanese youth hears nothing. Of his obligation to serve the
state, especially through military service, he hears every
day.” (p. b1.)

19

W. Lind, Professor of Sociology at the University

of Hawaii, says:
“TFinally, there is the rather large Kibei group
of the second generation who, although ecitizens
of the United States by virtue of birth within
the Territory, are frequently more fanatically
Japanese in their disposition than their own par-
ents. Many of these individuals have returned
from Japan so recently as to be unable to speak
the English language and some are unquestion-
ably disappointed by the lack of appreciation
manifested for their Japanese education.’’®

At one time it was estimated that there were about
50,000 American-born Japanese in Japan. The Kibei
Shimin movement, sponsored by the Japanese Asso-
ciation of America, was organized to encourage their
return to America. It appears that this campaign
was successful in securing the return of a large num-
ber of American-born Japanese.'®

"®American Council Paper No. 5, page 187, American Council,
Institute of Pacific Relations; 129 East 52nd Street, New York.

1"Tolan Committee Hearings, Part 29, Warren, p. 10978. The
Hawaiian (Honolulu) Sentinel, Jan. 27, 1938, reported the special
representative of this movement, Shiro Fukioka, General Secre-
tary of the Los Angeles Japanese Chamber of Commerce, as
saying:

‘“There are roughly about 20,000 American-born youths
between the ages of 18 and 25 residing now in Japan. Being
high school graduates, they are well versed with the condi-
tions and things of Japancse and would make ideal immi-
grants to North Ameriea.’”’ (Un-American Activities in Cali-
foruia, Report of Joint Faet-Finding Committee on Un-
American Activities in California to California Legislature,
1943.)

During 1941 alone, 1573 Kibei entered west coast ports from
Japan, and 1147 Issei, or alien Japanese, reentered the United
States from Japan. The 557 male Japanese lcss than twenty-five

" TReproduced at the National Archives at Seattle
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Speaking of the American-born J. apanese educated
in Japan, Governor Earl Warren, then Attorney Gen-
eral of California, after a survey by the law enforce-
ment officers of the State, said in his testimony before
the Tolan Committee:

“I want to say that the consensus of opinion
among the law-enforcement officers of this State
is that there is more potential danger among the
group of Japanese who are born in this country
than from the alien Japanese who were born in
Japan. * * * There has been practically no
migration to this country since 1924. But in
some instances the children of those people have
been sent to Japan for their education, either in
whole or in part, and while they are over there
they are indoctrinated with the idea of J. apanese
imperialism. They receive their religious instruc-
tion which ties up their religion with their Em-
peror, and they come back here imbued with the
ideas and the policies of Imperial J apan,’’?

0. B8ignificance of the Issei,

Approximately two-thirds of the persons of Jap-
anese ancestry residing in the Pacific Coast States are
native born citizens (Nisei) and one-third are aliens
(Issei) ineligible for citizenship.2* (Ozawa v. United

years of age who entered west coast ports from Japan during
1941 had an average age of 18.2 ycars and had spent an average
of 5.2 years in Japan. Of these, 239 had spent more than three
years there. This latter group had spent an average of 10.2 years
in Japan, Of the returning Japanese, more than 50% had a close
relative in Japan.—Derived from Ships’ Manifests filed at the
San Francisco, Seattle and Los Angeles Port Offices of the Fed-
eral Immigration end Naturalization Service, Department of
Justice,

20Tolan Committee hearings, Part 29, San Franecisco, p. 11014.

2001940 Census of the United States (16th), Population, 2nd
Series (Department of Commerce, pp. 50, 52, 61).
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States, 260 U. S. 178 (1922).) However, in consider-
ing this fact for the purpose of evaluating the reason-
ableness of ‘the group evacuation, these figures do not
present the true significance of the relationship of the
Japanese aliens to American-born Japanese.

Beécause of the late date of Japanese entrance into
this country and the exclusion of Japanese immigra-
tion in 1924,>° the foreign-born Japanese represent
the bulk of the adult Japanase population on the
Pacific Coast. This situation is graphically presented
in Chart No. 4, opposite. Thus it appears that the
foreign-born Japanese are almost entirely enemy
aliens and that the citizens of the group are peculiarly
subject to their influence. The median age of the
native born is 1714 years, while that of the foreign-
born is 50 years. 90% of the 71,484 native-born Jap-
anese in the Pacific Coast States are under the age of
28 years. 49,186 are under the age of 21 years.* This
breakdown of the age groups shows that the evacua-
tion in most cases had to be accomplished with refer-

200inmigration Law of 1924, 8 US.C. 213. The feeling of
separatencss and implied racial inferiority engendered by this
Act was one of the factors to be judicially noted in deciding the
instant case, according to Denman, C. J.:

“These faets are entitled to be considered with reference
to the likelihood of disaffection among a class so treated,
in determining General DeWitt's regulations for exclusion
of dangerous people from the war areas bordering the
Pacific. * * ¢ Neither General DeWitt nor this court is
concerned with the political or social justification of this
stigma on the Mongolian, but both are concerned with its
effect on proud spirited people so branded by the Congress.”’
—Upon Certification of Questions to this Court, United
States v. Hirabayashi (CCA-9, No. 10,308), p. 28.

2<Unpublished information furnished by Census Bureau of
United States.
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ence to family groups rather than upon an individual
basis.

The enforced alienage of the Issei has caused them
to retain a close relationship with the J apanese Goy-
ernment through the consulates. Because of their
mature years and their control of the wealth of the
Japanese communities, they control J apanese business
establishments and agricultural groups®** and domj-
nate the many Japanese organizations (supra, p.
12).* The parent-child relationship which exists
between the Japanese aliens and the native born is
particularly significant because great importance
is given to filial obligations in J apanese family ]ife 2

D. Japanese Language Schools.

An additional pro-Japanese influence among Ameri-
can-born Japanese were the Japanese language schools
on the Pacific Coast. To assist in the J apanization
of the second generation, the Zaibei Tkeui Kai (So-

20¢Tolan Committee Preliminary Report, p. 302.

20¢Statement of Togo Tanaka, Editor of English Section of
Rafu Sl_nmpq, Japanese daily newspaper published in Los Ange-
les, Cuhff)rmu.-—Report of California Legislative Commitice on
.Un-American Activitics in California, 1943. Mr. Tanaka stated
that: ‘“The older generation, or pro-Japanese group, influenced the
th_mkmg of the younger Nissei generation on the matter of the
Smo-anaqege war. This accounted for the Nissei’s activity in
propagandizing  the Japanese cause against China. The Issci
influence was very ‘strong in this connection. The Nissei had
been taught that the Japancse were embarking on a great mili-
tary crusade in China and building a new order in the Fer
East.”” Tanaka believed that the Nissei had been drawn into this
ideological position because of emotional ties and that the younger
generation of Amecrican-born Japanese found it impossible to
gggo:l;ngz objective in face of their parents’ prejudice.—Report, pp.

20!The Court will take judicial notice of social and economic
conditions. Edwards v. California, 314 U. S. 160, 173 (1941).
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ciety for Education of the Second Generation in

America) was organized in; April, 1940, less than two

years before the attack on Pearl Harbor. The pur-

poses of this organization were stated as follows:
“With the grace of the Emperor, the Zaibei
Ikeui Kai is being organized in commemora-
tion of the 2,600th Anniversary of the IFounding
of the Japanese Empire to Japanize the second
and third generations in this country for the ac-
complishment of establishing a greater Asia in
the future * * *.7'*

In California alone there were 248 of these schools,
with a total student body of 17,800 and an aggregate
faculty of 454.2* Apparently the text books used were
edited by the Department of Education of the
Japanese Imperial Government.

The purpose of The Buddhist Japanese Language
School is to teach not only the Japanese language, but
also ¢o indoctrinate Japanese spirit as well as Bud-
dhism. This school was founded April 19, 1903. There
were about 35 Buddhist language schools and 4900
pupils. Some of the graduates of these language
schools were selected to go to Japan and study Japa-
nese education.®*

The Hokubei Butoku Kai (Military Virtue So-
ciety in North America) was founded on September
27, 1929. Since that time, this Society has spread all

2tNew World Sun, April 13, 1940, page 4, column 1. )

227aibei Nippon Zin Shi, History of the Japanese tn America,
Pt. II, Ch. 6, p. 483. (Published in Tokyo in Japanese, 1940.
Translation.)

-22Ibid., Part II, Chap. 5, p. 422.
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over the West Coast. In 1940, it had 41 branches and
more than 10,000 members. Since 1932, this Society
has opened summer schools for military virtue and
organized second generation Mother Country Militia
Training Corps. This Corps selected 14 members and
sent them to Japan for their education. Since then,
every year Mother Country Visiting Militia Training

- Corps have been sent to Japan and in an endeavor
to absorb Japanese culture.??

E. Dual Citizenship.

The theory of the Japanese Government that per-
sons of Japanese ancestry, although born in America,
may also possess Japanese citizenship has been a bar-
rier to the Americanization of the Japanese.”® As
pointed out in the Report of the Tolan Committee:

“Two barriers to Americanization of the J apa-
nese have long existed: First, the Exclusion Act
by which the alien parents were denied citizen-
ship; and second, the dual citizenship of Japanese
born in the United States or its Territories and
possessions. The former barrier has thrown the
alien back wupon the Japanese Government,
through the operations of the consulates. This
relationship has been reenforced by the presence

22°Tbid., Part 11, Chap. 8, p. 564.

23]t is estimated that 32 per cent of the Nisci—second genera-
tion—born in America hold Japanese citizenship, but this figure
includes those who are not certain if they have this status. State-
ment by executive secretary, S. F. chapter of Japanese-American
Citizen League, Tolan Committee Hearings, p. 11151.

Act XX-2 of the Japanese Nationality Law of 1924 requires
a declaration of intention to retain Japanese nationality for per-
sons born after 1924. A person born prior to 1924 may relinquish

Japancse nationality. See Imperial Ord. No. 261, Act III and
Ord. No. 262.
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on the west coast of large numbers of mercantile
establishments and banks tying the commercial
groups in the Japanese-Americam commun%'ty to
Japan. This in turn has led to the practice of
sending children to-Japan to be educated in
preparation. ifor trade and banking. Thus, the
leadership of the business community has fallen
to those in close touch with the homeland and to
their children whose education and comme?cial
position has directed them toward the mainte-
nance of dual citizenship. Communities of Japa-
nese farmers have been more free of these influ-
enées, but the need to secure financing of. their
crops has combined with strong peasant ties of
language and kinship to keep these rural people
in touch with Japan.”’>*

F. Emperor Worship—Shintoism.

The fact that a number of American citizens of
Japanese ancestry participate in the worship of the
Emperor of Japan must also be considered in judging
loyalties. This worship, known as the cult of Shinto,
looks upon the Emperor of Japan and his ancestors
as deities and thus joins, in one, political and re-
ligious loyalty. The aims and purposes of the State
of Japan become the faith of the adherents of
Shinto.?* While there is an indication that Shintoism
is not so widely practiced among second generation
American Japanese as among their alien parents, the
younger generation participate in the rites of Em-

24Preliminary Report and Recommendations. These rcgommendn-
tions were nppyrovcgoin the Final Report of the Committee (H.R.
No. 2124, 77th Cong., 2nd Sess., May 1942, p- 1_1).

*Except as hercinafter indicated., emphasis is added.

235]), C: Holton, The National Faith of Japan (1938).
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peror worship as an expression of national Spirit and
racial solidarity.?°

G. The Prospect of a Fifth Column.

The facts just reviewed indicate that because of
the racial, cultural, religious and ideologieal ties and
sympathies with Japan and the various eauses which
have kept the Japanese apart, there would be a suffi-
cient number that could be used as a fifth column in
assisting in sabotage or espionage or giving aid in
the event of an attempted attack.?* Recent history
shows that the Japanese made use of military infor.
mation gathered by Japanese living in the Hawaiian

2For example, on February 11, 1940, the Japanese Association
of Sacramento sponsored an Emperor worshipping ceremony in
commemoration of the 2600th anniversary of the founding of
Japan. 3000 attended.

Another group met on January 1, 1941, at Lindsay, Cali-
fornia, to honor the 2601st year of the founding of the Japanese
Empire, participated in the annual reverence to the Emperor, and
bowed their heads toward Japan in order to indicate that they
would be ““® * * yeady to respond to the call of the mother
country with one mind. Japan is fighting to carry out our pro-
gram of Greater Asiatic co-prosperity. Our fellow Japancse
countrymen must be of one spirit and should endeavor to unite
our Japanese societies in this country ® ® ® '’ The program was as
follows:

Singing of Japanese National Anthem.

Opening of the Emperor’s portrait.

Reading of the Emperor’s Reseript.

Reading of Message of Reverence.

Bowing heads toward Japan.

Shouting ‘‘Banzai’”’ (Long Live the Emperor).
(New World Sun, January T, 1941, page 5, column 6.)

268The fact that the Hawaiian Islands ‘‘because of their posi-
tion and the inclusion in their population of so large an element
presumptively alien in sympathy are peculiarly exposed to fifth
column activities”” .was judicially noticed in Zimmerman v.
Walker, 132 Fed. (2d) 442, 446 (1943).

-
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Islands,?* Malaya, the Philippines, Burma and the
Netherlands Bast Indies.

Phat the Japanese on the Pacific Coast, citizen and
alien, are recognized by the Japanese Government as
potential agents to assist the Japanese army, navy
and air force is revealed in the unabridged transla-
tion of the book ‘“The Three Power Allizmcf.a and a
United States-Japanese War’’*® publisl.led in 1940
in Tokyo by Kinoaki Matsuo, an officer in the Japa-
nese Naval Intelligence. Speaking of the exI‘)ected
use to be made of Japanese in aid of an invasion of

Southern California, Matsuo says:
«The elimate being ideal, San Pedro is an ex-
ceptionally good harbor; there are many J apa:;
nese subjects in that area engaged in fishery.

(p. 143.)

And of the Japanese in Hawaii, he writes: .
“x * * Tf 5 false step is made it might give
rise to a regrettable incident such as a great
massacre * * * but they will be of great help
when a landing is made by our army. * * *”
(p. 296.)

issi i ident of
2TReport of the Commission appointed by the Presi >
the Unli)t(,)ed States to investigate and report the facts relntm% to
the attack made by Japanese armed forces upon Pearl Har 701}';
Justice Robert’s Report, pages 12-13, Sen. Doc. No. 159; 77t
Cong. 2nd Sess. . .

The uge of the fifth column techngque in modern wurfag‘. rélélgv
be judicially noticed. (Ez parte Liebmann (1916), 1 K.B. X
274-5, 278. ]

28The lerce Power Alliance and ¢ United _States-Japanese War,
Kinoaki Matsuo (1940); translation by Kilsoo K. Haan, How
Japan Plans to Win, Little-Brown & Co., Boston (1942).
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H. Danger of 8abotage.

Within the Pacific Coast areas in which persons of
Japanese ancestry were concentrated there are numer-
ous military and naval establishments as well as pub-
lic utilities, shipyards, airplane factories and thoy-
sands of other industries essential to the war effort,
One-third of the nation’s war planes and one-fourty

==.the country’s ships are being built on the Pacific

ast. These and other important factories are lo-
cated in the Puget Sound Area of Washington and
in the vicinity of the metropolitan areas of Portland,
Oregon, and San Francisco, Los :Angeles and San
Diego, California.?® From these ports men and mate-
rials move to the broad Pacific battle areas. Seattle
is the principal port in the northwest from which
troops and materials to Alaska are supplied. Within
this metropolitan area are located the vital aireraft
and shipbuilding plants of the northwest—the Brem-
erton Navy yard, the Boeing aireraft factories, and
ﬁﬂme of the most vital shipbuilding ways of the nation.

“hin this same area was concentrated most of the
J ap/a.nese of the northwest, as depicted by Chart 7,
App. page ii.

The San Francisco area is one of the great ports
for the Pacific Coast: It is invaluable to the Army and
Navy. The Mare Island Navy Yard, the Hunter’s

20A reference to the spot map (Chart 3, opp. p. 11), showing
the disposition of the Japanese population, pictures the high con-
centration of persons of Japanese ancestry in the Pacific Coast
area.

‘“This court can take judicial notice of the extensive manu-
facturing facilities for airplanes and other munitions of war
which are located on or near oun west coast.”” (Ezx parte Kanai,
46 Fed. Supp. 286, 288 (D.C., E.D., Wisc., July 29, 1942.)

P
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Point docks, the San Francisco and Golden Gate
bridges, the Kaiser and Marinship and numerous
other shipyards, the Permdnente magnesium mill are

but a few of the important plants. Chart No. 8, App.
iii presents the picture of the concentration of Japa- .

nese in this area.

Metropolitan T.os Angeles is one of the greatest
aircraft centers of the world including the great Doug-
las, Lockheed, Vega, and Bendix factories. Other de-
fense plants number into the many hundreds. There
should be superimposed on this scene the picture pre-
sented by Chart 9, App. page iv, showing the concen-
tration of Japanese in the Los Angeles Metropolitan
Area. This shows that Terminal Island, with the
nearby Navy shipyards, air fields and harbor facilities,
was oceupied almost exclusively by Japanese. (Chart
9, App. page iv.)®®

Of scarcely secondary importance is the protection
of the lumber industry of Washington, Oregon and

California. The large area devoted to this industry .

afforded saboteurs unlimited freedom of action. The

30Part 29, San Francisco Hearings Tolan Committee. Included
in Exhibit B, p. 10988, is a letter dated February 19, 1942, from
C. B. Horrall, Chief of Police of Los Angeles, to the Attorney
QGeneral of California, in which it is stated:

‘It is my opinion that the danger, especially for fifth-
column activities in this district, is serious. This is due to the
fact that there are some twenty-five to thirty thousand Japa-
nese in this area and the location of a large portion of these
are in very strategic aress. These strategic areas are in the
very close proximity of the coastal regions where an invasion
party would necessarily be landed. I have no doubt that they
would lend any and all assistence possible to a Japanese land
invasion, and several of the Japanese who are believed to be
as patriotic as any, have expressed the above opinion in inter-
views.”’ (p. 10989.)
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danger from forest fires involved not only the destrue-
tion of valuable timber but also threatened cities, towns
and other installations in the affected area. M. Smith
Troy, Attorney General of the State pf Washington
in his statement to the Tolan Committee declared that
the protection of the lumber resources of the State pre-
sented tremendous difficulties in view of the possibility
-~ of sabotage, and that lumber was a vitally important
defense material needed in the construction of ships
and camps.** The entire coastal strip from Cape Flat-
tery south to Lower California is particularly import-
ant from a protective viewpoint. There are numerous
naval installations and the coastline is particularly
vulnerable. Distances between inhabited areas are

great and enemy activities might be carried on with-
out interference.*

The Attorney General of the State of California,
with the assistance of the law enforcement authorities
of the State, examined the location of persons of

~ Japanese ancestry with reference to strategic military

_installations and defense premises. His report con-
cluded:

“It shows that along the coast from Marin
County to the Mexican border virtually every
important strategic location and installation has
one or more Japanese in its immediate vicinity.
The same situation exists in those counties of the
Sacramento and San Joaquin Valleys that have

802Tolan Committee Hearings, Part 30, p. 11501.

#1The possibility of infiltration by enemy agents was foreefully
brought to this Court’s attention in the facts which it studied in
connection with the landing of German saboteurs on the Long
Island and Florida Coasts. (Ez parte Quirin, U.S. Sup. Ct. Oel.
29, 1942; 87 L.Ed. 1.) .
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COAST OUTLINE OF SANTA BARBARA COUNTY
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militury zoncs, before House

Santa Barbara County

The beach at the north end of the county, upon
which Japanese are living, is entirely open to landing.

In the city of Santa Maria, Japanese-owned land is
adjacent to the principal San Francisco-Los Angeles
telephone lines, power lines, water works and Pacific
Coast highway. ,

Japanese lands near Lompoc cover the only entrance
to Camp Cook. Because of the nature of the terrain,
the Japanese could block the entrance to this military
reservation.

The Santa Ynez Valley, equally as fertile as the
Santa Maria Valley, but containing no strategic points,
has no Japanese living within it.

The Santa Maria, Bl Capitan, Goleta and Summer-
land oil fields are surrounded by or adjacent to Japa-
nese occupicd lands. Such lands are also in close
proximity to the Santa Barbara airport, gas storage
plants, gas lines, main railroad line, main highway and
a radio broadeasting station (shelled by Japanese
submarine).

Near Santa Barbara, the United States lighthouse is
completely surrounded by Japanese-occupied lands.

Thus if the Japanese located on the aforementioned
lands acted in unison, they could destroy railroad and
highway communications, telephone connections, gas
plants, four oil fields, a light house and a radio station.
They could assist an enemy landing on the coast.

(For further details sce Tolan Committee Hearings,
Part 29, pp. 10985-10986.)
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any considerable Japanese population, and in
San Bernardino, Riverside, and Imperial Coun-
ties.’’®?

An illustration is presented in the accompanying
Chart 5, opposite, together with the excerpt from the
report of thes District Attorney of Santa Barbara
County, showing the situation in his county.

In the San Diego area a number of our most im-
portant aircraft manufacturing plants are located as
well as Army and Navy installations and public utili-
ties needed for their operations. The accompanying
Chart 6, opposite page 32, of San Diego County shows
some of the particular points where Japanese were
immediately adjacent to these important installations.

I Internsl Security Threatened by Anti-Japanese Disturbances.

Because of the growing bitterness of war, together
with the basis for suspicion due to the characteristics
of the Japanese population on the Pacific Coast, just
reviewed, it was reasonable for the Commanding Gen-
eral to anticipate that the continued presence of Japa-
nese in Pacific Coast military areas would present a
constant threat of anti-Japanese disturbances. This
would endanger the internal security of the area.
Therefore it was necessary, in order to preserve in-
ternal security as well as to protect the Japanese
themselves, to remove them from Pacific Coast mili-
tary zones.®

328tatement hy Hon. Earl Warren, Attorney General of the
State of California, before Tolan Committee. (Part 29, San Fran-
cisco Hearings.)

33“Fyven from the small areas that they have left up to the
present time there are many, many Japanese who are now roaming
around the State and roaming around the Western States in a

Reproduced at the National Archives at Seattle
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Based upon his contact with the prosecuting at-
torneys of the State of Washington, the State Attor-
ney General, the Honorable Smith Troy, related to the
Tolan Committee that:

““During the past several weeks, there has been
a growing concern among all prosecutors about
the possibility of mob violence against both citi-
zens and alien Japanese which might flare up as

a result of severe war casualties or other inflam-
ing incidents of the war,’’®*

Thus it is seen that there was a real and present
danger of attack or invasion and that among the
112,000 persons of Japanese ancestry within the Pa-
cific Coast States there was reason to believe that
there were a considerable number of American-Japa-
nese who were potentially disloyal and, because of
their location, were capable of conducting espionage
for the enemy and committing sabotage to war plants
and utilities in a way which might have had disas-
trous consequences for the Pacific Coast and have
seriously interfered with America’s success in its war
with Japan. We now consider the action which was
taken to meet this military problem.

III. THE ACTION TAKEN.

To meet the pressing and serious situation on the
Pacific Coast and to authorize action with reference
to other persons whose presence was deemed danger-
ous to the defense of military areas, President Roose-

.condition that will unquestionably bring about race riots and -

prcjudice and hysteria and excesses of all kind.’’ (Tolan Com-
mittee Hearings, Warren, Part 29, p. 11015.)

33¢Tolan Committee Hearings, Seattle Pt. 30, p. 11503.
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COAST OUTLINE OF SAN DIEGO COUNTY
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San Diego County

Thirty miles of open coast containing main railroad
and highway. Japanese live throughout this area.

Japanese are located at following strategic points:
Near naval ammunition depot, Marine Corps base,
naval training station, Fort Rosecrans military reserva-

tion, destroyer base, naval supply depot and Coast
Guard depot.

Adjacent to water wells, pumps, lines and dams
supplying water to military reservations and the
county.

Adjacent to Camp Callan and power lines supplying
the Camp and San Diego.

In the vicinity of Solar Aireraft,” Rohr Aireraft,
Ryan Airplane and three Consolidated Aireraft plants,
Adjacent to Navy Airport at Ream Field, Army Air-
port at Border Field and San Diego Municipal Airport.

(For further details see Tolan Committee Hearings,
Part 29, pp. 10984-10985.)
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p. 3) were established as a matter of military necessity,
Military Area No. 1, as then defined, included approxi-
mately the western half of Washington, Oregon ang
California and the southern half of Arizona® and sti])
coincides approximately with the Army’s Pacific Com-
bat Zone. The proclamation then stated that such
persons or classes of persons as the situation required
would be excluded from all of Military Area No. 1 and
from certain zones in Area No. 2. By Proclamation
No. 2 (March 16, 1942, 7 Fed. Reg. 2405) other pro-
hibited zones within Area No. 2 were established under
similar conditions. See Chart 1, opposite page 3.

The War Relocation Authority was established on
March 18, 1942, by Presidential Executive Order
9102* ‘‘in order to provide for the removal from
designated areas of persons whose removal is neces-
sary in the interests of national security’. The Au-
thority was authorized to formulate and effect a pro-
gram for the removal from the areas of persons desig-
nated under Kxecutive Order 9066 and to provide
“for their relocation, maintenance, and supervision”.

With Proclamations 1 and 2 and Executive Order
9066 before it, Congress, in order to provide for en-
forcement in the Federal Criminal Courts of the or-
ders issued under the Executive Order, on March 21,
1942, enacted Public Law 503 (77th Cong., 2nd Sess.,
Ch. 191). This Act declared it to be a misdemeanor
for anyone to enter, remain in or leave or commit

#Because the military situation no longer required it, the area
in the State of Arizona prohibited to persons of Japanese ancestry
hy Proclamation No. 1 has been reduced. (Proclamation No. 16,
March 17, 1943, 8 Fed. Reg. 3256.)

36U.S.C. Cong. Ser. No. 3, p. 265 (1942),
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any act in any prescribed military area or zone con-
trary to the order of the Secretary of War or any
designated military commander, provided such person
knew or should have known of the restrictions or
orders and that his act was in violation thereof.*

By Proclamation No. 3 (March 24, 1942, 7 Fed.
Reg. 25643), curfew hours were established for all
persons of Japanese ancestry, and all alien enemies
in Military Area No. 1 and certain zones in Military
Area No. 2. This is the order which appellant was
found to have violated under Count I of the indict-
ment.‘(Tr. 2-3.) _

By Public Proclamation No. 4 (March 27, 1942, 7
Fed. Reg. 2601), General DeWitt prohibited enemy
aliens and all persons of Japanese ancestry from leav-
ing Military Area No. 1 after March 29, 1942, until
further notice. Thereafter a series of Civilian Ex-
clusion Orders were issued by which all persons of
Japanese ancestry, both alien and non-alien except
in special cases, were excluded from all portions of
Military Area No. 1 and certain portions of Military
Area No. 2.

The appellant, residing within Military Area No. 1,
was ordered excluded under Civilian Exclusion Order

‘No. 57, dated May 10, 1942, (Tr. 1-2.)

On June 8, 1942, Proclamation No. 7 (7 Fed. Reg.
3062), referring to the Civilian Exclusion Orders by
which all persons of J apanese ancestry were excluded

37“BE IT ENACTED BY THE SENATE AND HOUSE OF
REPRESENTATIVES OF THE UNITED STATES OF AMER-
ICA IN CONGRESS ASSEMBLED, That whoever shall enter,
remain in, leave or commit any act in any military area or mili-
tary zone prescribed, under the authority of an Executive Order of

- Reproduced atthe National Archives at Seattle
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from portions of Military Area No. 1, declared that
Lieutenant General J. L. DeWitt, pursuant to the
authority vested in him by the President of the
United States and by the Secretary of War and under
his powers as Commanding General, ratified the
Civilian Exclusion Orders and excluded all persons

of Japanese ancestry from ali portions of Military
Area No. 1,

A. The curfew and exclusion orders, applied on a group basig
within the military areas, were conceived in good faith in the
face of emergency and were directly related to the mission
of the Commanding General in defending the Pacific Coast
and preventing sabotage and espionage.

The need for action being clear, and the authority
to exclude persons from military areas having been
granted, the remaining consideration concerns the pro-
priety of excluding all persons of Japanese ancestry
as a group from the military area and imposing curfew
as an incident thereto. In judging the reasonable-
ness of dealing with the problem upon a group basis,
the three Pacific Coast States appearing here as amici
curiae believe that it is of the utmost importance for
the members of the Court to judge the good faith
and validity of the Commanding General’s action in
the light of the facts as they existed on the Pacific

the President, by the Secretary of War, or by any military com-
mander designated by the Secretary of War, contrary to the
restrictions applicable to any such area or zone or contrary to
the order of the Secretary of War or any such military com-
mander, shall, if it appears that he knew or should have known of
the existence and extent of the restrictions or order and that his
act was in violation thercof, be guilty of a misdemeanor and upon
conviction shall be liable to a fine of not to excced $5,000 or to
imprisonment for not more than one year, or both, for esch
offense.’’ (77th Cong., 2nd Sess., Ch. 191.)

~ b
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Coast when the curfew and evacuation orders were
issued in March and in May, 1942—a period when
the Japanese were at the height of their military for-
tunes. (JMitchell v. Harmony, 13 How. 115 (1851).)
In passing upon the “group exclusion, judgment
should not be based on conditions as they now exist
a year after the exclusions were ordered and when
the dangers have somewhat subsided, although the
possibility of raids remains and precautions against
sabotage and espionage must be maintained until the
war is over.

It is clear that the exclusion was considered entirely
as a matter of military necessity and that no founda-
tion exists for any claim that the action of the Presi-
dent or Commanding Gteneral was the result of a pub-
lie clamor born of old prejudices.®®

If it cannot be said that group exclusion was not an
unreasonable method with which to meet the emer-

38“What arguments were presented to the President by the
military authorities of this district have not been made known,
but to assume that General DeWitt, the Federal Bureau of In-
vestigation, the Army and Naval Intelligence were motivated by
race prejudice, greed for land, or popular hysteria, as this letter
calmly does, is just silly. And, it was the arguments of this group
that plainly impressed the President.

‘“‘One has but to recall the original objections of the adminis-
tration, as voiced by Attorney General Biddle, to removal of the
Japs, to realize that it was not popular clamor that influenced the
President, but very cogent evidence submitted by the military
command. The implication that the President would be swayed by
race prejudice, greed, or hysteria is no compliment. His instincts
are iii the other direction. ®* ® ® The exclusion was a military
measure and was recognized as such, and as necessary, by the
Japancse themselves, who submitted to it ® ®* *. These Japanese
knew that there were traitors to the United States in their midst
and further that complete identification of all of them was im-
possibly difficult.””—An editorial on the proposal of the Post-War
Council’s plea to President Roosevelt to revoke evacuation order—
Los Angeles Times, May 19, 1942.
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gency, the Court will not substitute its judgment for
that of the military commander. As this Court said in
Moyer v. Peabody, 212 U.S. 78 (1909),. speaking
through Mr. Chief Justice Holmes:

““When it comes to a decision by the head of the
State upon a matter involving its life, the ordi-
nary rights of individuals must yield to what he
deems the necessities of the moment. Public
danger warrants the substitution of executive
process for judicial process. See Kelly v. San-
ders, 99 U.S. 441, 446. This was admitted with
regard to killing men in the actual clashsof arms,
and we think it obvious, although it was disputed,
that the same ts true of temporary detention to
prevent apprehended harm, * * * (p, 85.)

Similarly, this precept will apply when the Presi-
dent through his military commanders excludes per-

sons from vital military areas to prevent apprehended
harm. '

The scope of the powers of the President in time
of war, acting as Commander-in-Chief, were thus de-
seribed in Stewart v. Kahn, 11 Wall, 493 (1870):

“The President is the Commander-in-Chief of
the Army and Navy, and of the militia of the sev-
eral States, when called into service of the United
States, and it is made his duty to take care that
the laws are faithfully executed. Congress is au-
thorized to make all laws necessary and proper
to carry into effect the granted powers. The
measures to be taken in carrying on war and to
suppress insurrection are not defined. The deci-
sion of all such questions rests wholly in the dis-
cretion of those to whom the substantial powers
involved are confided by the Constitution. In the
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latter case the power is not limited to victories
in the field and the dispersion of the insurgent
forces. It carries with it inherently the power
to guard against the immediate renewal of the
conflict, and to remedy the evils which have
arisen from its rise and progress.” (pp. 506-507.)

There were many among those excluded who were
undoubtedly loyal—some of them are now proudly
wearing the American uniform. But in the light of
the military situation (supra, page 9) and the
characteristics of the Japanese population on the
Pacific Coast as a whole ‘(supra, page 11), there
was undoubtedly reason to believe that, among this
group of over 112,000 people possessing strong racial
and cultural ties with the encmy, there was enough
potential disloyalty, which could not be sifted by ad-
ministrative hearings in sufficient time, to justify the
rermoval of the danger within the group by the removal
of the group as a whole.

Although adhering to the majority dictum in Ez
parte Milligan, 4 Wall. 2 (1866), as to the occasion
when a military commander may exercise control over
civilians, the trial Court in United States v. Yasui®®
recognized that in view of the situation on the Pacific
Coast, persons of Japanese ancestry, aliens and citi-
zens alike, represented a reasonable classification for
the regulations issued:

“The conditions and necessities of preparation
for modern -war had previously been recognized

8Now before this Court, Yasui v. United States, No. 871.
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by this court. The areas and zones outlineq in
the proclamations became a theatre of operationg
subjected in localities to attack and all threatened,
during this period with a full scale invasion, The
danger at the time this prosecution was instituted
was imminent and immediate. The difficulty of
controlling members of an alien race, many of
whom, although citizens, were disloyal with op-
portunities of sabotage and espionage, with inva-
sion imminent, presented a problem requiring
for solution ability and devotion of the highest
order.” (U.8.D.C, D. of Ore., No. 16056; Tr.
18-19.)

The emergence of a substantial group of the sup-
porters of Japan among the persons of J apanese an-
cestry at the Manzanar Relocation Center*® resulting
in serious riot and bloodshed substantiates the belief
of the military authorities that there were potentially

“°Excerpt from news report in San Francisco (California) Call-
Bulletin, Deecember 7, 1942
“MANZANAR, Decc. 7 (AP). A pro-Axis celebration of
the sneak attack on Pearl Harbor caused a riot in the Japa-
nese relocation center here last night and troops called to
restore order fired several shots into the surging mob, killing
one Japancse and wounding nine.

Ralph P. Merritt, project dircctor, said the rioting started
Saturday night when Japanese loyal to America interfered
~with a meeting called by the Kibei, anti-American group.
Mcxﬁ'it(.lt called for military assistance and the disturbance was
quelled.

Last night the factions began fighting and soon there were
4,000 in a milling crowd. Shouts of ‘Pearl Harbor, Banzai!
Banzai!’ had precipitated a free-for-all, * * *”
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disloyal elements in considerable numbers among Pa-
cific Coast Japanese.*!

The subsequent declaration of loyalty for Japan
by twenty-four per cent of American Japanese of
draft age is a further indication of the existence of

“tExcerpt from editorial in Secattle (Washington) Post-Intelli-
gencer, December 9, 1942
‘‘Riots staged by anti-American Japanese in Arizona and
California camps lead to two conclusions. One is that the
Army moved none too soon in its general evacuation of Japa-
nese from coastal areas. ® * ¢

Excerpt from editorial in Los Angeles (California) Times,
December 9, 1942
‘““Bvents at the Japanese centers at Manzanar and at
Puston, Arizona, prove up to-the hilt the necessity of Gen.
DeWitt’s order clearing all persons of Japanese ancestry out
of the Pacific Coast military areas. The evacuation order, it
will be remembered, was roundly ecriticized by uniformed
Yasterners and by some Westerners who should have known
better. It is now clear that the feeling of too many Japancse
was cntirely unfriendly to the United States, and that con-
siderable members of Japanese born here were included in
the unfriendly group. For the safety of the Jupanese them-
sclves—and the safety of Japanese loyal to the United States
at least was entitled to protection—the evacuation was wise
and necessary.’’

Excerpt from editorial in Long Beach (California) Press-
Telegram of December 8, 1942:

‘“The riot furnished a sufficient answer to those who have
been questioning the wisdom of the Army’s isolation of
Japunese inhabitants of this country. All Japanese were
moved away from potential war zones along the coast and
placed under guard in-camps of the interior for the good and
sufficient reason that some of them were dangerous to the
United States when this nation and Japan were involved in
war, and nobody could tell certainly which of the Japanese

were loyal to America and which were enemies at heart.
L L) L ] *

L L] .

The violent demonstration by pro-Axis Japanese at Manza-
nar does not provide the evidence whereby a complete scpa-
ration of the sheep and the goats can be made, but it does
prove beyond any doubt that a considerable percentage of the
Japanese in this big relocation camp are loyal to Japan and
consequently are enemies of the United States.”’
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a disloyal attitude toward America.** It is a specu-
lation that such an expression for Japan would have
been forthcoming at a hearing which would have had
for its purpose the determining of whether or not the
individual should remain: in a Pacific Coast Military
Area. The possibility that the disloyal elements would
have been disclosed through the holding of individual
hearings is, at least, sufficiently doubtful that it can-
not be said that the Commanding General committed
an abuse of discretion when he decided on the more
certain course of removing all disloyal elements by
removing the group as a whole.*®

The apparent reasonableness of the evacuation was
set forth by the Tolan Committee in its report* to
Congress, wherein it declared:

““This committee does not deem its proper prov-

ince to encompass a judgment on the military
need for the present (and any subsequent) evacu-

12Elmer M. Rowalt, Deputy Director of the War Relocation
Authority (WRA), states that answers to the War Department’s
recruiting questionnaire show that the number of professedly
disloyal Japanese will total about 249 of the military cligibles,
ranging from 3% at the Minadoka Center in Idaho to 52% at
Manzanar, California. Each of the camps has a population of
about 10,000.—San Francisco Examiner (Wash. Bureau), April
30, 1943.
43A news article on disloyalty among Japanese at relocation
centers states:
““Many actively subversive alien Japanesa have already bceen
confined in detention camps, but it is said that fully as many,
undetected in the first stages of the war, are still mingling in
the centers with Japanese who have been pronounced harm-
less to date by military’ intelligence and the Federal Bureaun
of Investigation.” (San Francisco Examiner, dated May 1,
1943.)
HH.R. No. 1911, 77th Cong., 2nd Sess.,, March 19, 1942, pp.
13-14. .
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ation orders. In time of war the military author-
ities are obligated to take every necessary step
and every precaution to assure the internal safety
of the Nation. The need for these safeguards
appears the more pressing when we consider that
present-day warfare has developed the fifth-
column technique in unprecedented fashion. It
is naive to imagine that the enemy powers will
not exploit these techniques to the full. The tragic
events of Pearl Harbor have created in the publie
mind a consciousness, whatever the character of
the evidence, that the dangers from internal ene-
mies cannot be ignored.” (p. 13.)

““Various arguments were adduced in testimony
before the committee why the Japanese, both eiti-
zen and alien, should be evacuated from the west
coast. Most commonly it was said that homo-
geneity of racial and cultural traits made it im-
possible to distinguish between the loyal and the
disloyal. Law enforcement officials were particu-
larly concerned lest enraged public sentiment and
possibly mob action, occasioned by reverses in
the Pacific war theater, would work injury to
innocent and guilty alike. Protection for Japa-
nese residents as well as for the whole Nation
was said to require the immediate evacuation of
all Japanese.” (p. 14.)

B. The military commander as a matter of law was entitled to
employ the precautionary and preventive measures of curfew
and exclusion without conducting individual hearings,

One of appellant’s principal contentions is that he
and the others evacuated with him were denied due
process because the military authorities should have
condueted individual hearings to determine the lovalty
of persons to be evacuated. (Tr. p. 41.) As previously
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noted the ready answer to this suggestion is that thig
Court will not attempt to judge the merits of the
procedure by which the Commanding General met
the military situation as against another method
which might have been employed. The Court will
have performed its function when it has determined
that the Commanding General acted in good faith and
that the adoption of the method of group evacuation
was within the range of honest judgment which mili-
tary commanders are allowed in meeting military
problems within their jurisdiction. (Sterling v. Con-
stantin, 287 U. 8. 378 (1932) ;; Moyer v. Peabody, 212
U. S. 78 (1909); ‘Stewart v. Kahn, 11 Wall. 493
(1870).) -

Because the Japanese population has remained
apart from the rest of the people of the Pacific Coast

and because inscrutability is a definite racial charac-

teristic, it was at least doubtful whether any safe
and practical measure for determining prospective
disloyalty could have beecn employed.

Regarding the lack of an adequate test, former
Attorney General Earl Warren of California testified
before the Tolan Committee as follows:

“We believe that when we are dealing with the
Caucasian race we have methods that will test
the loyalty of them, and we believe that we can,
in dealing with the Germans and the Ttalians,
arrive at some fairly sound conclusions because
of our knowledge of the way they live in the
community and have lived for many years. Buf
when we deal with the Japanese we are in an
entirely different field and we cannot form any
opinion that we believe to be sound.’’*

#8Tolan Committen Hearinps. Part 29 n 11018

we

45

The Attorney General of California is the chief law
enforcement officer of the State. (Calif. Const., Art. V,
Sec. 21.) The above statement, therefore, representing
the opinion of the law enforcement officers who have
observed the Pacific Coast Japanese for many years,
is particularlyssignificant.

Only a brief consideration of the task of investi-
gating and holding hearings for 100,000 people will
reveal the difficulties and scope of the task and the
time required. From the matters already discussed it
is evident that there were many pro-Japanese influ-
ences which might have offset the loyalty to this
country which otherwise might be assumed to exist.
To judge such an imponderable thing as loyalty in
these cases would call for a consideration of those
influences and experiences of a lifetime which go to
make up the final spirit and feeling of loyalty to a
country. Now, if the immediate danger has been re-

moved and time has become available for thorough |

investigation, it may be possible to devise an adequate
test and to separate the loyal from the disloyal. How-
ever, this would not mean that General DeWitt, in the
face of the emergency, should have taken the time or
have resolved doubts against employing the precaution
of removing the entire group in order to secure the
safety of the military area.*

¢* * * it can hardly be said to be unreasonable

.to go on the assumption that among the Japanese
" communities along the coast there is enough dis-

16Recent developments at Relocation Centers, where admittedly

~ disloyal clements have revealed themselves, indicate that previous

checks for disloyalty were misleading. (News report, San Fran-
cisco Iixaminer, May 1, 1943, supra noto 43.)

Reproduced at the National Archives at Seattle )




46

loyalty, potential if not active, to make it expe-
dient to evacuate the whole. Perhaps ninety-nine
peaceful Japanese plus an unascertainable one
who would signal to a submarine would add up
to a sufficient reason for evacuating. If it were
a matter of punishment, this sort of reasoniny
would be brutal. But no one supposes that evacy-
ation, any more than detention under Regulation
188 in England, is defensible on any other basis
than prevention. When one considers the irrepa-
rable consequences to which leniency might lead,
the inconvenience, great though it may be, scems
only one of the unavoidable hardships incident to
the war. In this judgment General DeWitt doubt-
less acted on such intclligence as was available,
and, it is to be remembered, with the express sanc-
tion of the President and the Congress.’”” (Fair-
man, The Law of Martial Rule and the National
Emergency, 55 Harv. L. R. 1254, 1302 (June,
1942.)

The curfew and evacuation orders were issued solely
as a military measure to insure the defense of the
area and to prevent sabotage and espionage rather
than waiting to punish such acts after the injury has
occurred. As Professor Fairman has acutely ob-
served:

““A commander should not be put in a worse
position legally because he has contrived to keep
disaster at arm’s length.” (Fairman, The Law
of Martial Rule and the National Ewmergency, 55
Harv. L. R. 1254, 1288 '(June, 1942).)

- . «aptSR—a— -
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" v. IN TIME OF WAR MAY THE MILITARY AUTHORITIES

EXERCISE CONTROLS OVER OIVILIANS RESIDENT WITH-
IN THE STATES?

1t is the purpose of this section to discuss the gen-
eral question of the right of military authorities in
time of war to exercise controls, such as curfew and
exclusion, over civilians in the territory of the States.

One of the prime objects of the Federal Constitu-
tion as declared by its preamble is ‘‘to provide for
the common defense’’. This war power the Constitu-
tion divides between the President and Congress. Con-
gress is granted the power to declare war and to pro-
vide for the common defense (Art, I, See. 8, Cls. 1,
11), to raise and support armies (Art. I, Sec. 8, Cl
12), to make rules for the governance of the armed
forces (Art. I, Sec. 8, Cl. 14), and to make all laws
which shall be necessary and proper for carrying
these powers into execution (Art. I, Sec. 8, Cl. 18).
Art. IV, Sec. 4, provides that the United States *‘shall
protect the states against invasion’. Upon the decla-
ration of a national war, the administrative task of
protecting the states against invasion and conducting
the war to a suceessful conclusion lies with the Presi-
dent as Commander-in-Chief of the Army and Navy
and is carried out by him through his Secretary of
War and the duly constituted subordinate military
commanders. (Moyer v. Peabody, 212 U. S, 78 (1909),
quoted supra, p. 38; Stewart v. Kahn, 11 Wall, 493
(1870), quoted supra, p. 38.)

The fundamental proposition here asserted is that
the President as Commander-in-Chief, acting through
his subordinate military commanders, has the power
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in domestic territory lying within a theater of opera-
tions to undertake precautionary and preventive
measures affecting the civilian population, which as g
matter of military necessary are required for the
defense of the area and the successful prosecution of
the war. The need for such authority is made evi-
dent by today’s type of warfare, which is waged
swiftly and violently and at long range upon civilians,
factories and fields far beyond the zone of action of
contending armies. It places many areas, although
removed from the battlefront, within a theater of
operations. The supply and manufacture of war ma-
terials is so vital to success upon our world-flung
battlefields that the protection against sabotage,
espionage and fifth column activities within domestic
territory makes the protection of home defense in-
stallations, war plants and public utilities a funda-
mental military concern of those charged with the
responsibility of conducting the war to a successful
conelusion. As this Court said recently in United
States ex rel. Quirin v. Coz (U. S. Sup. Ct., Oct. 29,
1942, 87 L. Ed. 1):

‘““Modern warfare is directed at the destruction

of enemy war supplies and the implements of

their production and transportation quite as
much as at the armed forces.”

Ordinarily the constitutional rights, privileges and
immunities of American citizens cannot be curtailed
by military authorities, and local, state and federal
laws prescribe the standards of lawful conduet. But
there are occasions, in time of war when to meet an
emergency the military authorities, in carrying out

L e Am——  qp— -
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their constitutional funection of conducting the war,
may adopt measures direetly affecting the conduct of
civilians and temporarily limiting their constitutional

rights.

A. Martial law in time of war.

This particular exercise of the war power is usually
described as martial rule or martial law, as distin-
guished from the other manifold exercises of the war
power by the Executive and Congress.’

Speaking of Presidential Executive Order 9066,
the Tolan Committee observed: '
“This order of February 19 has established a
form of limited martial law permitting control
over all persons in designated areas and resulting
in the evacuation of an entire group, including
citizens and aliens.”’®

When the occasion requires, individual rights such
as those affected by curfew and evacuation orders
must temporarily bend to the exercise of the para-
mount and fundamental constitutional right of the
State to preserve itself. In Shimola v. Local Board,
40 F. Supp. 808 (D.C. Ohio, 1941), it was recently
said: ‘

“The civil rights which petitioner contends for
are more violently assailed from without than
from within. The very name of the rights which
petitioner champions implies a limitation on

“"Fairman, The Low of Martial Rule (1930), p. 31. Concur-
ring opinion, Chase, C.J., in Ez parte Milligan, 4 Wall. 2 (1866).

18General observations on the President’s Executive Order of
February 19, 1942.—Final Report, Tolan Committee, p. 21.
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their use. Civil rights have always been subject
to military exigency.”’ (p. 810.)

As former Chief Justice Hughes said, when speaking
of the war powers under the Constitution in an ad-
dress before the American Bar Association in 1917
during another critical period in our history:
‘““We are making war as a nation organized under
the constitution, from which the established na-
tional authorities derive all their powers either
in war or in peace. The constitution is as effec-
tive today as it ever was and the oath to support
it is just as binding. But the framers of the con-
stitution did not contrive an imposing spectacle
of impotency. One of the objects of a “more per-
fect union’ was ‘to provide for the common de-
fense.” A nation which could not fight would be
powerless to secure ‘the Blessings of Liberty to
Ourselves and our Posterity.” Self-preservation
is' the first law of national life and the constitu-
tion itself provides the necessary powers in order
to defend and preserve the United States. Other-
wise, as Mr. Justice Story said, ‘the country
would be in danger of losing both its liberty and
its sovereignty from its dread of investing the
public councils with the power of defending it.
It would be more willing to submit to foreign
conquest than to domestic rule.” 7+

Such an extraordinary exercise of power can only

be justified by supervening necessity.

#9Reports of A.B.A., 1917, p. 248; Sen. Doc. No. 105, 65th
Cong., 1st Sess., p. 8.
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Martial law is part of our common law, although
an extraordinary part,®® and in its greatest extent is
an accompaniment of war.®* It has been likened to
the public right of self-defense by an individual:

“Martial law is the public right of self-defense
against a danger threatening the order or the
existence of the state.””

As already noted, the President as Commander in
Chief acting through his subordinate military com-
manders has the power to do all that is necessary to
protect each of the states ‘‘against invasion”. (Const.,
Art. IV, See. 4.) Today sabotage, espionage and the
fifth column technique are the preludes to invasion.
Measures taken to prevent the use of these methods
of modern warfare are within the mandate of the
Federal Government.

“Phus imbedded in the very fiber of the Consti-
tution, we find not only the authority for martial
rule, but the occasions which require and justify
it, and as well the limits of its operation.”

B. Exclusion without & preliminary hearing as a proper exercise
of martial law. .

This Court has conceded the right of the military
commander to take precautionary and preventive

measures such as the removal of persons from -dis-

turbed areas until the restoration of peace, without
the holding of any trial.

s0Pollock, Ezpansion of the Common Law, pp. 105-106.
stFairman, The Law of Martial Rule (1930}, p. 98,

52Wicner, A Practical Manual of Martial Law, p. _16 (1940).
Seo also Winthrop, Military Law and Precedents, Reprint, p. 820.
53Graham, Martial Law in California, 31 Cal. L. R. 6, Dec. 1942.
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In Moyer v. Peabody, 212 U. S. 78 (1909), this
Court upheld the sustaining of a demurrer to a com-
plaint seeking damages against a governor and his
military commanders for detaining one Moyer, the
head of a miners’ organization, on the ground that it
was a proper measure of martial law. The disorder
was attributed to the actions of the members of the
organization. It was alleged that the Imprisonment,
which had been for a period of two and a half months,
was without probable cause and that the plaintiff had
been deprived of his liberty without due process of
law. As in the present case, it was alleged that no
complaint had been filed against Moyer and that the
civil eourts were open, reliance being placed upon
Ez parte Milligan, 4 Wall. 2 (1866), and Ez parte
Merryman, 9 Am. L. R. 524, 17 Fed. Cas. No. 9487
(1861). (p. 80 of 212 U.S.) The Court, in upholding
the judgment, first pointed out that the detentions of
persons for the purpose of restoring order were not
by way of punishment ‘‘but are by way of precaution
to prevent the exercise of hostile power” and that
when the head of the State acted upon a matter in-
volving its life the executive could employ ‘‘temporary
detention to prevent apprehended harm”. (p. 85.)%

Moyer had previously petitioned the Colorado courts
for a writ of habeas corpus to obtain his release from
the military detention. (In re Moyer, 35 Colo. 154, 85
Pac. 190 (1904).) The writ was denied and the deten-
tion was upheld as a reasonable measure for the state
military authorities to take, in these words:

54¢Supra, p. 38.

T iyt
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“To deny the right of the militia to detain those
whom they arrest while engaged in suppressing
acts of violenee and until order is restored would
lead to the most absurd results. The arrest and
detention of an insurrectionist, either actually
engaged in acts of violence or in aiding and
abetting others to commit such acts, violates none
of his constitutional rights. He is not tried by
any military court, or denied the right of. trial
by jury; neither is he pumished for violation of
law * * *. His arrest and detention in such cir-
cumstances are merely to prevent him from taking
part or aiding in a continuation of the conditions
which the Governor, in the discharge of his official
duties and in the exercise of the authorily con-
ferred by law, is endeavoring to suppress. * * *
It is true that petitioner is not held by virtue of
any warrant, but, if his arrest and detention are
authorized by law, he cannot complain * * *.”
(85 Pac. 193.)

Coz v. McNutt, 12 F. Supp. 355 (1935) ;

In re Boyle (Idaho, 1899), 57 Pac. 706;

Ez parte McDonald, 49 Mont, 454, 143 Pac. 947

(1914).

The conclusion to be drawn from such precautionary
measures of martial law as exclusion or detention has
been well stated by Wiener, supra:

“Whenever there is riot or insurrection, there
are pretty certain to be ringleaders; once these are
apprehended, the back of the disturbance is likely
to be broken. Accordingly, commanders ordered
into the field to suppress domestiec disorders have
almost invariably eentered their attention on the
heads of the offending movement, have arrested
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them, and have kept them in custody until such
time as the disorders subsided and/or the persons
detained could be turned over to the civil authori-
ties for trial. In many wnstances, no trial ever
-took place; the detention was concetved to be en-
tirely preventive and not at all punitive, * * *
This procedure, which did not involve the suspen-
sion of the writ of habeas corpus, or the super-
session of eivil courts by military tribunals, or
indeed any domination of the civil authorities by
the military but rather the closest cooperation
between them, has come fairly generally to be
known as qualified martial law or preventive mar-
- tial law. Where there has been violence or dis-
order in fact, continued detention of offenders by
the military is so far proper as to result in a
denial by the courts of writs releasing those
detained and a refusal, after they have been re-
leased, of damages for false imprisonment. The
legality of the practice has been sustained in
Idaho, Colorado, Montana, New Mexico, Indiana,
and Towa, and has received the imprimatur of
approval of the United States Supreme Court in
Moyer v. Peabody. 1t is, therefore, hardly open
to question today.’’®®

Fairman reaches a similar conclusion:

‘It would seem to follow from the foregoing that
preventive detention for a reasonable period is
regarded by the courts as a legitimate means of
coping with an insurrection, and that in the exer-
cise of judicial discretion a writ of habeas corpus
may not be allowed if it would interfere with the

ssWiener, A Practical Manual of Martial Law (1940), Para. 71,
pp. 66-67.
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governor in the performance of his duty to sup-
press insurrection.’’*®

0. The English courts have upheld the validity of excluding
persons from vital war zones.

If such precautionary measures may be undertaken
in times of domestic unrest they are also proper in
time of war when the life of the nation is at stake.

During the last World War the British House of
Lords, in Rex v. Halliday (1917), 1 A.C. 260, affirming
(1916) 1 K.B. 238, upheld the propriety of regulations
by which the residence of any person could be regu-
lated or any person excluded or interned in view of the
hostile origin or assoctations of the person, when it
appeared to the Secretary of State expedient for secur-
ing the public safety. The Court said:

“One of the most obvious means of taking pre-
cautions against dangers such as are enumerated
is to impose some restriction on the freedom of
movement of persons whom there may be any
reason to suspect of being disposed to help the
enemy. It is to this that reg. 14B is directed. The
measure is not punitive but precautionary. It was
strongly urged that no such restraint should be
imposed except as the result of judicial inquiry,
and indeed counsel for the appellant went so far
as to contend that no regulation could be made
forbidding access to the seashore by suspected
persons. It seems obivous that no tribunal for
investigating the questions whether circumstances
of suspicion exist warranting some restraint can
be imagined less appropriate than a Court of law.

8Fairman, The Law of Martial Rule (1930), Para. 44, p. 177.
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No crime is charged. The question is whether
there i1s ground for suspicion that a particular

person may be disposed to help the enemy. * * *»

(p. 269.)

The Court then makes some observations which we
believe are particularly pertinent to the instant case:

“However precious the personal liberty of the
subject may be, there is something for which it
may well be to some extent, sacrificed by legal
enactment, namely, national success in the war, or
escape from national plunder or enslavement, It
i1s not contended in this case that the personal
liberty of the subject can be invaded arbitrarily
at the mere whim of the Exzecutive. What is con-
tended is that the Executive has been empowered
during the war, for paramount objects of State,
to invade by legislative enactment that liberty in
certain states of fact.”” (p. 271.)

“One of the most effective ways of preventing a
man from communicating with the enemy or doing
things such as are mentioned in s, 1, sub-s. 1(a)
and (c), of the statute is to imprison or intern
him, In that as in almost every case where pre-
ventive justice is put in foree some suffering and
inconvenience may be caused to the suspected
person. That is inevitable. But the suffering is,
under this statute, inflicted for something much
more important than his liberty or convenience,
namely, for securing the public safety and defense
of the realm.” (p. 273.)

See 4
King v. Governor of Wormwood Scrubbs Prison
(1920), 2 K.B. 305. .
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It is true that the regulations or orders provided
that the internee could make any representations to an
advisory committee against the order, which would
then make a report to the Secretary. This in no way
affected the broad discretionary power given to him,
nor did it take from him the sole power to decide
whether the internment order should be revoked or
varied. This is evident from the language of the
order, “If I am satisfied by the report * * * that the
order may be revoked or varied without injury to the
public safety or defense of the realm, I will revoke or
vary the order * * *.”

And more recently, under conditions of World War
I1, where sabotage and espionage are being employed
as instruments of warfare as never before, the English
Courts have upheld the power of the Executive to
remove or detain citizens whose actions might en-
danger the conduct of the war.®” In Liversidge v.
Anderson (1942), 1 A.C. 206, the House of Lords
upheld the internment of a British citizen under
Regulation 18B of the Emergency Powers (Defense)
Act of 1939 (2 and 3 Geo. VI, c. 62), which provided
that the Secretary of State could make detention orders
“with a view to preventing (the internee) acting in a

®7In Canada regulations similar to the English regulations have
been adopted. By the order of the Minister of Justice, dated
August 18, 1942, a protected area in the Province of British
Columbia along the Pacific Coast has been prescribed similar to
the Pacific Coast Military Areas, which order provides in part:

‘9. Every person of the Japanese race shall leave the
protected area aforesaid forthwith.

10. No person of Japanese race shall enter such protected
area except under permit issued by the Royal Canadian
Mounted Police.”” (Canadian Gazette, Extra No. 96, August
31, 1942)) _
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manner prejudicial to the public safety or defense of
the realm.” The House of Lords reiterated what i
had previously said in Rez v. Halliday, supra:

““At a time when it is the undoubted law of the
land that a citizen may by conseription or requisi-
tion be compelled to give up his life and all that
he possessed for his country’s cause it may well
be no matter for surprise that there should be eon-
fided to the Secretary of State a discretionary
power of enforeing the relatively mild precaution
of detention.” (Per Lord Macmillan, p. 47.)
Greene v. Secretary of State for Home Affairs

(1942), 1 A.C. 284.

In commenting upon the English decisions Pro-
fessor Fairman says:

““All of this, one may say, is no precedent for
construing our own Constitution. But where kin-
dred people who once held the same doctrines as
ourselves have been driven to adopt new views of
war power, that experience is most persuasive in
weighing the authority to be conceded to our own
government in like emergencies.’’®

D. The decisions of the District Courts.

In Ex parte Kanai, 46 Fed. Supp. 286 (D.C., E.D,
Wise., July 29, 1942), the petitioner, an American
citizen of Japanese ancestry, resident in San Fran-
cisco, California, sought to obtain his release upon a
writ of habeas corpus when he was taken into custody
in Milwaukee, Wisconsin, for his return to San Fran-
cisco to stand trial on an information charging him
under Public Law 503 with having left Military Area

58Fairman, The Law of Martial Rule and the National Emer-

gency, 55 Harvard L. R. 1253, 1256 (June 1942).

" g d—
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No. 1 contrary to the exclusion orders of Lieutenant
General DeWitt. His petition challenged the constitu-
tionality of Presidential Executive Order 9066, the
particular Exelusion Order, which was identical with
the one here under review, and Public Law 503. The
Court, in denying the petition, held that the exclusion
of all persons of Japanese ancestry from the Pacific
Coast was a constitutional exercise of the war power:

% % * This court will not constitute itself as a
board of strategy, and declare what is a necessary
or proper military area. * * * The field of mili-
tary operation is not confined to the scene of
actual physical combat. Our cities and transpor-
tation systems, our coastline, our harbors, and
even our agricultural areas are all vitally im-
portant in the all-out war effort in which our
country must engage if our form of government
is to survive, * * * The theater of war is no
longer limited to any definite geographical area.
Saboteurs have already landed on our coasts. This
court can take judicial notice of the extensive
manufacturing facilities for airplanes and other
munitions of war which are located on or near
our west coast.”’ (p. 288.)

““Rights of the individual, under our federal Con-
stitution and its amendments, are not absolute.
When such rights come into conflict with other
rights granted for the protection and safety and
general welfare of the public, they must at times
giveway. * * * Inre Schroeder Hotel Co. (CCA,
Tth), 86 F. (2d) 481; Hitchman Coal & Coke Co.
v, Mitchell, et al., 245 U. S. 229, * * * That there
is nothing about the executive order, or the desig-
nation of the military areas, which is unconstitu-
tional, is very certain, considering the necessities
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and the exigencies of war which have already
struck upon our Pacific Coast.” (p. 288.)¢

In Ez parte Ventura, 44 Fed. Supp. 520 (W.D,
Wash., N.D,, 1942), a Japanese American citizen, resi-
dent of Seattle, sought by a petition for a writ of
habeas corpus to challenge the validity of the curfew
orders as imposed upon American citizens of Japanese
ancestry. The Court upheld the curfew orders as a
proper military measure in the light of conditions
within the Western Theater of Operations.

“I do not believe the Constitution of the United
States is so unfitted for survival that it unyield-
ingly prevents the President and the Military,
pursuant to law enacted by the Congress, from
restricting the movements of civilians such as
petitioner, regardless of how actually loyal they
perhaps may be, in critical military areas desper-
ately essential for national defense.”” (p. 523.)

E. Martial law by the test of necessity may be limited.

It is not necessary for the military authorities to
replace civilian authorities completely. Under martial
law all civilian functions may be taken over, or it may
be limited to particular phases concerning the defense
of a military area such as the institution of curfew,

59In UUnited States v. Korematsu (U.S.D.C. N.D,, Cal, S.D,
No. 27635-W, 1942) the defendant, an American Japanese resident
in San Francisco, by demurrer raised objections, similar to those
offered by appellant, to an information charging him under Public
Law 503 with having violated an cxelusion order. The demurrer
was overruled by Judge Martin I. Welsh on December 1, 1942,
and Korematsu was tried and convicted by Judge A. F. St. Sure
(S.F. Recorder, December 9, 1942). An appeal has been taken to
the Ninth Circuit Court ‘of Appeals (No. 10,248). Certain pro-
cedural questions certified by the Ninth Circuit Court are now
before this Court for decision.
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dim-out,” and the requiring of the evacuation of cer-
tain persons as in the present case.

As Winthrop says in Military Law and Precedents,
Reprint, page 820:

“Martial law is indeed resorted to as much for
the protection of the lives and property of peace-
able individuals as for the repression of hostile
or violent elements. It may become requisite that
it supersede for the time the existing eivil institu-
tions, but, in general, except in so far as relates to
persons violating military orders or regulations,
or otherwise interfering with the exercise of mili-
tary authority, martial law does not in effect sus-
pend the local law or jurisdiction or materially
restrict the liberty of the citizen; it may call upon
him to perform special service or labor for the
public defense, but otherwise usually leaves him
to his ordinary avocation.”

Commonwealth ex rel. Wadsworth v. Shortall,
206 Pa. St. 165, 55 Atl. 942 (1903);

Ex parte McDonald, 49 Mont. 454, 143 Pac. 947
(1914) ;

In re Boyle (1daho, 1899), 57 Pac. 706.

One of the best expressions of the principle is con-
tained in Bishop, New Criminal Law, 8th Ed., see. 53
(1892) :

““Martial law is elastic in its nature and easily
adapted to varying circumstances. It may oper-
ate to the total suspension or overthrow of civil
authority; or its touch may be light, scarcely felt

80pinion NS4826 of Attorney General of California, holding
that Dim-out Proclamation No. 12 (Oct. 10, 1942, 7 Fed. Reg.
8317) by Lieutenant General J. L. DeWitt, was a proper exercise
of limited martial law which superseded lighting requirements of
the California Vehicle Code.
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or not felt at all by the mass of the people, while
the Courts go on in their ordinary course, and the
business of the community flows in its accustomed
channels.”’

F. A declaration of martial law is not required.

Appellant argues that martial law has not been de-
clared on the Pacific Coast. (Tr. 40.) The fact that
~martial law has not been proclaimed in Washington,
Oregon or California or that the military authorities
have not taken over all civilian functions does not
mean that the within principles of martial law do not
apply to the measures undertaken by the military au-
thorities on the Pacific Coast. No formal declaration
of martial law was needed as a prerequisite to the
measures of martial law which have already been
undertaken. If the necessity exists to exercise military
control in a particular manner, a proclamation is un-
necessary. It is the necessity which provides the justi-
fication, not the issuance of a proclamation.®

The trial court in Yasui v. United iStates (No. 871)
rejected the concept that the military authorities could
exercise limited martial rule such as the imposition of
curfew. This is opposed to the weight of authority,

81Ezeculive Order 9066. No declaration of martial law accom-
panied the issuance of Presidential Exccutive Order 9066 under
which the evacuation of Japanese-Americans from Pacific Coast
military areas was accomplished. i
Professor Charles Fairman, the author of ¢ The Law of Martial
Rule”” (1930), commented on this fact as follows: i
“‘The President has made no such proclamation and if he
did his constitutional powers would not be increased on¢
whit. The question in every case of military control would
still be, can the action complained of be justified as appar-
ently ressonable and appropriate, under the circumstances,
to the defense of the nation and the prosecution of the war!
(San Francisco Chronicle, March 4, 1942, p. 14.)
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which is collected and discussed in Fairman, Law of
Martial Rule and the National Emergency, 55 Harv.
L. R. 1254, 1287, and in Wiener, A Practical Manual
of Martial Law (1940), p. 19.

@. The test of necessity.

The test of necessity which will justify the exercise
of military authority over civilians should be formu-
lated and applied in accordance with today’s military
problems. It is contended that the curfew and exclu-
sion orders were not valid because no invasion of the
States of Washington, Oregon and California had de-
posed the civil authorities or had closed the civil
courts. Reliance for this proposition that the justify-
ing situation must be in this extremity before a mili-
tary commander can act is placed mainly upon the
dictum of the majovity in Ez parte Milligan, 4 Wall,
2 (1866). Because of the frequent reference to this
famous Civil War case, a close analysis is justified

in order to show the proper application of what was
said in that case.

In 1864 Lambdin P. Milligan, a civilian and resident
of the State of Indiana, was arrested by order of
General Hovey. He was tried before a military com-
mission convened at Indianapolis, on various charges
of aiding the Southern cause, and sentenced to be
hanged. At the time of the arrest Indiana was not
threatened with attack, although previously Southern
troops had invaded the State. Milligan’s petition for
a writ of habeas corpus reached the United States
Supreme Court upon a certificate of disagreement
from the Federal Circuit Court. The writ was granted
upon the ground that Congress, to whom, the Court
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said, the power was committed, had not authorized
trial by military commission.®’*. The decision, joined
in by all members of the Court, disposed of the case
upon jurisdictional grounds. However, a bare ma-
jority of five went on. gratuitously®® to say that Con-
gress in any case would not have had the power to
authorize trial by military commission at any place
outside the theater of active war, because, it said:

“Martial law cannot rise from a threatened inva-

 gion. The necessity must be actual and present;
the invasion real, such as effectively closes the
Courts and deposes the civil administration. * * *
- Martial rule can never exist where the Courts are
open and in the proper and unobstruected exer-
cise of their jurisdiction. It is also confined to the
locality of actual war.” (p. 127.)

On the other hand, a minority of four, led by Cbief
Justice Chase, in a specially coneurring opinion, took
issue with this dictum and contended that:

“Where peace exists the laws of peace must pre-
vail. What we do maintain is, that when the
nation is involved in war and some portions of
the country are invaded and all are exposed to
invasion, it is within the power of Congress to
determine in what states or districts such great

s1sCongress had provided that if those arrested by Px:csidential
authority were citizens of States where the administration of law
by the Federal Courts was wnimpaired, the lists of these citizens
must be sent to the local Federal Judges, who could then release
any prisoner not indicted by the next Federal Grand Jury; thf:
statute said nothing about military trials of such prisoners. (12
Stat. 755 (1863).)

e2Hancy, C.J., dissenting in Zimmermaen v. Walker, 132 Fed
(2d) 442 (1942), states that the gencral statement of the majority
was not dicta (p. 450). Nevertheless, the right of the military
to impose restrictions upon civilians within the United States
when reasonably necessary to repel invasion is recognized.

A
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and imminent public danger exists as justifies the

authorization of military tribunals for the trial
of crimes and offenses against the discipline and
security of the army or against the public safety.
(p. 140.)

Because of the frequent reference made in this case
to the fact that the Courts in this combat zone were
open and in the proper and unobstructed exercise of
their jurisdietion, it is important to note that this
part of the majority dictum must be confined to the
serious question of whether or not and upon what
occasion a civilian may be tried by military commis-
sion.”® It is difficult to perceive what application, one
way or another, the fact that the Courts are open or
not would have upon a determination of the justifica-
tion for the Army’s taking precautionary measures to
prevent sabotage and espionage and to protect the
civilian population within a theater of operations.

The view of the majority that martial law must be
confined to the locality of actual war does not require
a change of this phase of the test of necessity but
merely a new and realistic conception of the locale of
war being waged today. In 1866, when the Supreme
Court rendered the Milligan decision, the methods of
warfare were such that a civilian government would
be disrupted and unable to seecure public safety at
home only when a locality lay under the seige guns of
an attacking force. The Court then was lookng at a
scene where the prineipal offensive force was the foot

. %As the ,Court& itself puts the question, ‘“Upon the facts stated
in Milligan’s petition, and the exhibits filed, has the military com-
mission mentioned in it jurisdiction, legally, to try and sentence

?]iol:lu‘l-t”) Ez parte Milligan, 4 Wall. 2, 118 (1866). (Italies by the
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soldier and cavalry and where civilian authority could
carry out its function of maintaining the safety of
citizens until it was forced to flee by the imminent
danger of capture. Seventy-seven years ago the thea-
ter of actual war wherein the army might have to
exert control was the area of operations of the con-
tending armies.®

Even during the last World War, in United States
ex rel. Wessels v. McDonald, 265 Fed. 7564 (1920), a
Federal Court held that New York Harbor was
“‘within the theater of war’’. The decision upheld the
authority of a naval court martial to try the plaintiff,
Herman Wessels, as a German spy because of his
espionage activities in the vicinity of New York Har-
bor. Wessels contended that on the basis of the Milli-
gan case, the naval court had no jurisdiction to try
him because his activities were in the United States,
rather than in Enrope where the fighting was going
on. Furthermore, he contended the Federal Courts in

esBut cven in 1904, Sir Frederick Pollock, a student of martial
law, wrote:

‘It also scems that the range of those acts must extend to
the prevention of aid and comfort to the enemy beyond the
bounds of places wherc warlike operations are in sight. In
many places there may outwardly be peace, and yet modern
means of communication may admit of important aid being
conveyed to the enemy in the shape of information, supplies,
and personal adherents. In this manner the effective radius
of a state of war has been multiplied tenfold or more. By
recognizing this fact we do not alter the law, but apply it
to the facts as they exist; nor do we disparage tho wisdom of
our predecessors who declared their opinion of the law in 3
form appropriate to the facts as known to them.’’—Sir Fred-
crick Pollock, Law Quarterly Review, Vol. XVIII, p. 152
(1904).
¢“What was not nececessary a century ago may be necessary
today.”’—Haney, J., dissenting in Zimmerman v. Walker, 32

Fed. (2d) 442.
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the New York Federal District were functioning. On

appeal the Federal Court upheld the jurisdietion of

the naval court and pointed out:
“The term ‘theater of war’, as used in the Milli-
gan case, apparently was intended to mean the
territory of activity of conflict, With the progress
made in obtaining ways and means for devasta-
tion and destruction, the territory of the United
States was certainly within the field of active
operations. Great numbers of troops were being
sent abroad, and in large numbers, sailing from
the Port of New York., * * * Ships were being
destroyed within easy distance of the Atlantic
cgast; there was a constant threat of and fear of
airships above the harbor and City of New York
on missions of destrueffon.”” (. 764.)

What the Court said twenty-three years ago is now
many times as obvious and applicable to the present
situation on the Pacific Coast. A review of the author-
ities indicates that there is general agreement that the
majority dictum went too far when it said that martial
law cannot arise from a’'threatened danger; that the
Courts and ecivil administration must already have
been deposed.

TFairman, The Law of Martial Rule (1930), p.
145;

Willoughby, Constitutional Law, 2nd Ed. III,
1602;

Glenn, The Army and the Law, 188-190.

The dictum of the majority fails to meet today’s war-
time conditions. It requires an invasion and the com-
plete breakdown of civil government before the mili-
tary may act. .
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Insistence upon applying the dictum of the Milligan
case to today’s conditions may be a judicial example
of the disastrous error into which many democracies
have fallen—that of affording more protection to the
civil liberties at home than to safeguarding them from
the attacks from without.

Former Chief Justices Hughes, speaking before the
American Bar Association in 1917 about the test in
the Milltigan case, said:

“‘Certainly, the test should not be a mere physical
one, nor should substance be sacrified to form.”®

In 1919 Judge Learned Hand, writing in Commer-
oial Cable Co. v. Burleson, 255 Fed. 99 (1919), with
reference to the President’s power as Commander-in-
Chief to take over cable lines for war use, declared:

“But, indeed, it would be a lame comprehension
of the scope and variety of modern war, which
limited its activities to the immediate theater of
military operations.”” (p. 104.)

Today our nation-wide civilian defense preparations
illustrate that many areas of the United States can
be considered a theater of war. This was recently
and vividly made clear by the landing on our eastern
shores of German saboteurs whose sabotage objectives
lay in various places in the East and Midwest. (Lz
parte Quirin, supra.) Today long-range bombing
planes and carrier-based aircraft and far-roving sub-
marines place a large portion of our country and
States within the area of threatened invasion.

o5War Powers Under the Constitution, A.B.A. Rep., 1917, p.
248; Sen. Doc. 105, 65th Cong., 1st Sess., p. 3.
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Ez parte Ventura, 44 TFed. Supp. 520, 523
(1942);
Ex parte Kanai, 46 Fed. Supp. 286, 288 (1942).

V. EXTENT OF JUDICIAL REVIEW OF ACTION TAKEN
BY MILITARY AUTHORITIES.

In Sterling v. Constantin, 287 U. S. 378 (1932), this
Court declared:

““What are the allowable limits of military dis-
cretion, and whether or not they have been over-
stepped in a particular case, are judicial ques-
tions.”’ (p. 399.)

It is quite clear that this Court had in mind that
a military commander in time of war, charged with
the awful responsibility of conducting his mission
as part of the whole plan for the successful conduct of
the war and the protection of civilians within his com-
mand, must be allowed a wide choice of the means by

.which he will megt emergencies affecting his mission.

As this Court pointed out in the Sterling case, the
Executive acting in his military capacity will be al-
lowed “‘a range of honest judgment as to the mea-
sures to be taken * * *, for without such liberty to
make imsnediate decisions, the power itself would be
useless”. (p. 399.)

To hold the curfew and eiacuation orders invalid,

- the Court would have to say that there was no founda-

tion for a military commander to believe that the
Japanese population on the Pacific Coast had to be,
ag a whole, moved inland.
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As Mr. Justice Haney said in Zimmerman v. Wal-
ker, 132 Fed. (2d) 442:

“Where the military asserts a right to exercise
some powers of government, usually in the form
of restrictions, and do not approach a complete
military government, the right, if it exists at all,
comes from the right to do all that is necessary
‘to execute the Laws of the Union, suppress in-
surrections and repel invasions’ and to protect
each of the states ‘against Invasion’. Compare:
Winthrop, supra, 1275. Whether a particular ac-
tion is ‘necessary’ is a question of fact to be de-
termined from proof of, among other things, the
reason for the restriction, its purpose, and the
improvement of methods and engines of war.
What was not necessary a eentury ago, may be

necessary today.
*

* #* * * * L ]

“If the courts find that the action of the military
is reasonably necessary to accomplish one of the
four purposes mentioned above, then the case is
ended because the Constitution prohibits further
action by the courts, but if the court makes a con-
trary finding, it has the Constitutional duty to
carry out its function to declare the military ac-
tion ineffective.”” (at pp. 450, 451, 452.)

The possibility that disloyalty, either potential or
active, could have been disclosed through the holding
of individual hearings is at least sufficiently doubtful,
particularly in view of the time element, so that it
can be said that General DeWitt certainly did not
abuse his discretionary powers or go beyond the range
‘of his honest judgment when he decided to remove
all persons of Japanese ancestry, as a group, {rom
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the vital Pacific Coast military areas., The evacuation
was obviously conceived in good faith in the face of
the emergency and directly related to the danger at
hand.

As the United States District Court for the South-
ern District of New York said in United States v.
Uhl, 46 Fed. Supp. 618 (1942), with reference to the
President’s proclamation in ordering the detention of

~ enemy aliens:

“This court, in times like these, will resolve any
doubts it may have * * * in favor of the Presi-
dent’s and Attorney General’s actions,”’

Or, as the trial court said:

“Nor can defendant substitute his judgment for
the judgment of the Commander in Chief and the
general acting under the President’s direction,
pursuant to constitutional powers and the Con-
gressional ratification and authority of Public
Law 503.” (46 Fed. Supp. 657, 662 (1942).)

The argument here presented can well be concluded
with what the Circuit Court of Appeals for the Ninth
Cireuit recently said in Zimmerman v. Walker, 132
Fed., (2d) 442 (1942), concerning detention as a
proper preventive measure of martial law:

““The civil courts are ill adapted to cope with an
emergency of this kind. As a rule they proceed
only upon formal charges. Their province is to
determine questions of guilt or innocence of
crimes already committed. In this respect their
functions are punitive, not preventive; whereas
the purpose of the detention of suspected persons
in eritical military areas in time of war is to

forestall injury and to prevent the commission of
acts helnful o the enemv. Tt is settled that +ha

€35 at oeattie
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" detention by the military authorities of persons
engaged in disloyal conduct or suspected of dis-
loyalty is lawful in areas where conditions war-
ranting martial rule prevail. Mecasures like these
are essential at times if our national life is to be
preserved, Where taken in the genuine interest of
the public safety they are not without, but within,
the framework of the constitution.” (p. 446.)

Likewise, with the less severe measure of exclusion,
persons suspected of disloyalty may be excluded from
a military area in time of war where such exclusion has
a reasonable bearing upon the defense of the area.

V1. CONGRESS HAD THE POWER TO ENAOT PUBLIC LAW 503
IN AID OF THE PRESIDENT'S POWER AS COMMANDER-
IN-CHIEF AND THAT OF HIS SUBORDINATE COMMANDING
GENERALS TO MAKE RULES PERTAINING TO THE CON-
DUCT OF OIVILIANS IN PRESCORIBED MILITARY AREAS.

A. Public Law 503 Did Not Delegate Authority to the President.

Thus far it has been demonstrated that the Presi-
dent as Commander-in-Chief and his military com-
manders, in the exercise of their constitutional power
to conduct the war and to protect the Pacific Coast
States against attack and threatened invasion could
impose curfew regulations upon all persons of Japa-
nese ancestrjr and could order them to evacuate these
areas. The next important question which the amici
curige wish to discuss is the validity of Public Law
503 (77th Cong., 2nd Sess., Ch. 191, March 21, 1942)
under which the appellant was convicted for having
violated the curfew proclamation and Exclusion Order
57 (Tr. 1-2).

The States of Washington, Oregon and California
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of this Act, which provides a sanction under federal
criminal law for the enforcement of the measures
which the Commanding General has adopted or may
in the future adopt for the protection of the Pacific
Coast, as, for example, Proclamations Nos. 10 (Aug.
5, 1942, 7 Fed. Reg. 6631) and 12 (Oct. 10, 1942, 7
Fed. Reg. 8377), providing for dim-out. Public Law-
503 specifically refers to entering, remaining in or
leaving a prescribed military area or the doing of
any other act contrary to the restrictions applicable
in the area, or to the order of the Secretary of War
or any designated military commander. A person
cannot be found guilty thereunder unless he knew or
should have known of the existence and the extent
of the restrictions and orders and that his act was in
violation thereof. This law is attacked on the ground
that it improperly delegates to the President, the
Secretary of War or any designated military com-
mander the power first to designate the military area
or zone and ‘then to determine the acts prohibited
therein, the doing of which the law makes criminal.
(Tr. 42.)

Public Law 503 is not anwunconstitutional delegation
because the power to designate military areas in
domestic territory and, under military necessity, to
forbid the doing of acts'therein already resides in the
President and his subordinate military commanders
by virtue of the war power. (Supra, Pt. 2.) This
right to prescribe the military areas and to make
restrictions therein resides in the military authorities
without any authority from Congress.

All this law attempts to do is'to provide for enforce-
ment in the Federal criminal courts of the orders
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issued by the military authorities pursuant to the
war power of the President. That this was its pur-
pose is evident from the congressional debates on the
law at the time of its passage.®®

The United States Supreme Court has recognized
the power of Congress to provide sanctions for the
carrying out of the constitutional powers of the Presi-
dency. In United States v. Curtiss-Wright Corpora-
tron, 299 U. 8. 304 (1936), the Supreme Court upheld
a criminal statute passed for the purpose of assisting
the President in carrying out his constitutional power
to deal with foreign affairs. A congressional resolu-
tion authorized the President to prohibit the sale of
munitions of war in the United States to countries
engaged in war in the Chaco region of South America,
except under such limitations and exceptions as he
might prescribe, whenever he found that such prohi-
bition would contribute to the reestablishment of peace
between the countries involved. The resolution in
effect provided a fine and/or imprisonment for sales
made in violation of the proclamation (p. 312). The
President thereafter made such findings in his procla-
mation. An indictment charging a violation of the
Joint Resolution and the Proclamation of the Presi-
dent was-demurred to on the grounds that the resolu-
tion constituted an unlawful delegation of legislative
power to the executive. In part it was contended that
the resolution was unconstitutional because it only
went into effect upon the making of a proclamation
which was left to his unfettered discretion, thus con-

%8Congressional Record, March 19, 1942, pp. 2804, 2807 (un-

bound ed.). (House Report No. 1906, 77th Cong., 2nd Sess,
Pp. 2-3.)

-

1

A

7

stituting an attempted substitution of the President’s
will for that of Congress, and also that the extent of
its operation in particular cases was subject to limi-
tations and exceptions by the President, controlled by
no standard. In rejecting these contentions (p. 329)
the Court said that in in such external matters as
foreign affairs and the waging of war the general rule
regarding unlawful delegation of legislative author-
ity either did not apply to such matters or would be
very broadly construed.

“Practically every volume of the United States
Statutes contains one or more acts or joint reso-
lutions of Congress authorizing action by the
President in respect of subjects affecting foreign
relations, which either leave the exercise of the
power to his unrestricted judgment, or provide
a standard far more general than that which has
‘always been considered requisite with regard to
domestic affairs.”’

Similarly the same freedom of action must be allowed
the Commander-in-Chief in his conduect of the war.
Part of the President’s war power is the right to
establish certain measures of control over civilian

" activity when military necessity requires, otherwise de-

seribed as limited martial rule or law. This right is
derived from his constitutional position and does not
require an act of Congress for its exercise. Pointing
out that the power to conduct foreign affairs was de-
rived from the constitutional powers of the President,
the Court said: -
- “Itis imporfant to bear in mind that we are heré
dealing not alone with an authority vested in the

—Reproduced at the National Archives at Seattle
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President by an exertion of legislative power, but
with such an authority plus the very delicate,
plenary and exclusive power of the President
as the sole organ of the federal government in the
field of international relations—a power which
does not require as a basis for its exercise an act
of Congress, but which, of course, like every other
governmental power, must be exerecised in sub-
ordination to the applicable provisions of the
Constitution.” (pp. 319-320.)

Congress, to assist the President in performing his
constitutional duty as Commander in Chief, may by
statute provide a sanction to be administered in the
Federal Courts, just as Congress did in the Curtiss-
Wright case, to assist the President in carrying out
his function in the field of international relations. In
the Curtiss-Wright case the statute was upheld al-
though it provided a punishment for the violation
of the President’s proclamation, which was to be
made after the passage of the congressional act.

B. If Public Law 503 is considered as a delegation, such
delegation was not unconstitutional,

While it is believed that Public Law 503 is valid
when construed as a law which merely provides a
sanction for the carrying out of an otherwise proper
constitutional power committed to the President,
nevertheless this law is not unconstitutional if it is
interpreted as delegating to the President, the Secre-
tary of War or designated military commanders the
power to define military areas or zones and to pre-
scribe restrictions therein, the violation of which the
statute makes criminal,

v

Speaking of the delegation of the Congressional
war power, 1t was recently said in United States v.
Wright, 48 Fed. Supp. 687 (Jan. 1943):

“% * * I find that no court has ever attempted
to strike down what Congress has determined to
be appropriate to carry into effect its broad war
powers under the Constitution. In faet, the ques-
tion of delegation has seldom, if ever, appeared in
connection with a construction of the war power.”
(p. 689.)

In judging the use of Congressional war power, this
Court said in Hamilton v. Kentucky Distilleries, etc.,
2561 U. S. 146, 40 S. Ct. 106 (1919):

“* * ¥ to Congress in the exercise of its powers,
not least the war power upon which the very life
of the nation depends, a wide latitude of discre-
tion must be accorded; * * *’’ (p, 163.)

Martin v. Mott, 12 Wheat. 19, 30 (1827); .
Dalota Cent. Tel. Co. v. State, 250 U. S. 163,
39 8. Ct. 507 (1919).

A case directly in point on the right of Congress
to leave to the Executive the designation of the area
within which an act may be criminal is McKinley v.
[nited States, 249 U. S. 397 (1919), wherein an Act
of Congress authorizing the Secretary of War to do
everything ‘‘déemed necessary to suppress and pre-
vent the setting up of houses of ill fame * * * within
such distance as he may deem needful of any mili-
tary eamp * * *”’ was not held to be an unconstitu-
tional delegation of legislative power. As stated by
the Court:
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‘“Congress may leave details to the regulation of
the head of an executive department, and punish
those who violate the restrictions.”

In other phases of federal activity, the Courts have
upheld legislation making the violation of regulations
a criminal act. In Avent v. United States, 266 U. S.
127 (1924), the Transportation Act (41 Stat. 456)
authorized the Interstate Commerce Commission,
whenever it is of the opinion that shortage of equip-
ment, congestion of traffic or other emergency requir-
ing immediate action exists in any section of the
country, to make such reasonable rules with regard
to it as in the Commission’s opinion will best promote
the service in the interest of the public and the com-
merce of the people. It also authorized the Commis-
sion to give directions for preference or priority in
the transportation or movement of traffic. The defend-
ant was indicted for a violation of a priority order.
Holding that no constitutional question was involved,
the Court said:

“That it (Congress) can give the powers here
given to the Commission, if that question is open
here, no longer admits of dispute. Interstate Com-
merce Commission v. Illinois Central Railroad
Co., 215 U. S. 452; United States v. Grimaud, 220
U. S. 506.

““The statute confines the power of the Commis-
sion to emergencies, and the requirements that
the rules shall be reasonable and in the interest
of the public and commerce fixes the only stand-
ard that is practicable or needed.

R
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“Congress may make violations of the Commis-
sion’s rules a crime.”’

The standard implied in Public Law 503 is that
the restrictions must be appropriate to the conduct
of the war in a military area. Orders of the military
authorities beyond this test would be held to be witra
vires as being beyond the constitutional powers of the

armed forces. In other words Public Law 503 is like-

wise confined to emergency situations and impliedly
contains the requirement that the measures must bear
a reasonable connection to military necessity. This is
the only practicable standard which Congress could
set down. What restrictions would be appropriate will

‘change, from time to time and from jplace to place,

with the changing war situation. It is the only stand-

ard under the circumstances ‘‘that is practicable or

needed”’. (Avent v. United States, supra.)

With reference to the violation of Civilian Ixclu-
sion Orders such as No. 57, the one immediately in-
volved here, it is important to note that the standard

for these evacuation orders is specifically set forth

in Public Law 503, which declares that ‘“‘whoever shall
enter, remain in, leave, * * *'’ any prescribed military
area or zone contrary to the restrictions applicable in
the area or zone shall be guilty of a misdemeanor.
Hence, having in mind the foregoing authorities with
reference to the power of Congress to authorize the
issuance of regulations by executive branches of the
government for the purpose of applying a standard
and to make a disobedience of such regulations a

Ranraduced at.the National Archives-at-Seatth
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crime, it clearly appears here that with reference to
Civilian Exclusion Orders such as No. 57, the stand-
ard of remaining in a military area or zone is clearly
set in the statute.

In Campbell v. Chase National Banlk, 5 Fed. Supp.
156 (1933), Congress (Title 50, App. sec. 5) author-
1zed the President in time of war or other national
emergency recognized and declared by him, to in-
vestigate, regulate and prohibit exporting, hoarding,
melting or earmarking of gold or silver coin, etc. He
was also authorized to make necessary rules and regu-

lations. The Court, in holding that this grant of au-

thority was not an unconstitutional delegation, de-
clared:

“It is now also settled that a regulation made
within the mandate of such delegated power may
be the basis of criminal proceedings.” (Citing
cases and McKinley v. United States, 249 U. S.
397.)

It should be noted that it is Congress which makes
the disobedience of the military restrictions a erime
and that no effort is made by the military authorities
to prescribe, limit or enlarge the criminal penalty. In
United States v. Grimaud, 220 U. S. 506 (1911), it
was held that a statute providing that the Secretary of
Agriculture ‘‘may make such rules and regulations
* * * to regulate the use and occupancy (National
Forest Reservations) and to preserve the forests
therein from destruction; and any wviolation of the
provisions of this act and such rules and regulations
shall be punished’’ as provided by statute, was not an

8L

invalid delegation of legislative power, the Court
saying:
““A violation of reasonable rules regulating the
use and oceupancy of the property is made a
crime, not by the Secretary, but by Congress.
The statute, not the Secretary, fixes the penalty.’’

In the instant case the restrictions and orders are
based upon military necessity and the carrying out
of the President’s power to conduct the war. The
violation of these restrictions and orders based upon
military necessity is made a crime, not by the Presi-
dent, the Secretary of War or the military commander,
but by Congress. The statute, not the President, the
Secretary or the military commander, fixes the
penalty.®?

C. Ratification of curfew and exclusion orders by Congress.

Assuming that it was necessary for Congress to au-
thorize the imposition of curfew and the exclusion of
persons from military areas, the legislative history of
the Act shows that the purpose of its passage was to
implement the orders issued under Executive Order
9066 by providing for enforcement in the federal
criminal courts, and that Congress had before it
Public Proclamations Nos. 1 and 2, designating the
military areas and specifically stating that such per-
sons or classes of persons as the situation required

87For a useful discussion on the general question of the dele-
gation of Congressional war power, see Charles Evans Hughes,
War Powers Under the Constitution, Reports of A.B.A., 1917,
P. 248; Sen. Doc. 105, 65th Cong., 1st Sess.
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would be excluded from these areas. Curfew was like-
wise contemplated.®®

D. Public Law 603 is not invalid on the ground of uncertainty,

The contention is made that Public Law 503 is in-
valid because it falls within the rule that a criminal
statute which does not define with certainty the acts
prohibited is void. It is charged that the law does not
inform a person of the nature and cause of the charge
to be made against him and therefore violates the
Fifth and Sixth Amendments to the United States
Constitution.

The fundamental reason for all rules regarding cer-
tainty in criminal statutes is that a man cannot be
punished for the doing of an act unless he had an
opportunity to know just what was prohibited and just
what was permitted. Where a statute itself defines
the prescribed act with certainty, the law says that
ignorance of the terms of the statute is no excuse.
The ready answer to the objections to Public Law
503 on the ground of uncertainty is that the law is far
more considerate of an accused and fulfills the re-

68“The purpose of the proposed legislation is to provide for
enforeement in the Yederal criminal courts of orders issued under
the authority of Bxecutive Order No. 9066, dated February 19,
1942."—Letter of the Secretary of War to the Congress. (Con-
gressional Record, March 19, 1942, p. 2804 (unbound ed.);
House Report No. 1906, 77th Cong., 2nd Sess., p. 2.)
<« ® ® (1o bill, when enacted, should be broad enough to enable
the Secretary of War or the appropriate military commander
to enforce curfew and other restrictions within military areas
and zones.”’—Letter of the Secretary of War to the Chairman of
the Senate and House Committees on Military Affairs. (Con-
aressional Record, March 19, 1942, p. 2807 (unhbound ed.); House
Report No. 1906, 77th Cong., 2nd Sess., p. 2.)

-y
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quirements of certainty with much greater strictness
than the ordinary rules require, because it provides
that a person can be punished only ‘‘if it appears that
he knew or should have known of the existence and
extent of the restrictions or order and that his act was
in violation thereof’’.

SUMMARY,

In summary, the States of California, Oregon and
Washington submit that the curfew and exclusion
orders as they apply to all persons of Japanese an-
cestry in Pacific Coast military areas were imposed
by the military commander in good faith, acting un-
der the authority of the President as Commander-in-
Chief; that they were not arbitrary but were appro-
priately directed to securing the safety of the Pacific
Coast against threatened invasion, attack and from
sabotage and espionage. This is established by the
following factors:

1. This nation was suddenly thrust into war with
the Empire of Japan.

2. There was a definite threat that the Pacific
Coast would be attacked by.air and sea and possibly
invaded by land. ‘ '

3. There were naval attacks upon coast defenses
and installations on the California and Oregon coasts
and continual sinkings and attacks upon coastwise
shipping and convoys; Alaska was subjected to air
attack and some of the islands within the Western

Reproduced at the National Archives at Seattle




84

Defense Command were actually occupied by the
enemy.

4, Over 112,000 persons of Japanese ancestry were
concentrated in the three Pacific Coast States, many
in the vicinity of national defense plants, materials
and utilities,

5. This large group had cultural, religious, ideo-
logical and family ties with the enemy which had been
maintained and strengthened by the activity of
numerous pro-Japanese organizations.

6. A considerable number of Japanese American
citizens had been indoctrinated through education in
Japan.

7. The alien Japanese controlled the business of the
Japanese communities and the activities of the Japa-
nese organizations. The native-born Japanese were
in the younger age groups and subject to the influence
and control of their alien parents.

8. The possibility that the disloyal element in the
group would be used as a fifth column for sabotage
and espionage and assistance in the event of an in-
vasion could not be overlooked.

9. The continued preserice of these people within
critical areas might have been the cause of serious
anti-Japanese disturbances which would have inter-
fered with the internal security of the area and might
have been the cause of reprisals upon American civil-
ians and soldiers in the hands of the Japenese govern-
ment.” :

10. In the face of the emergency, time alone would
not permit the holding of individual hearings. Be-

85

cause of the general inability to fathom the oriental
mind, and because no adequate test could be devised
to determine loyalty with the sureness which the
situation required, the action of the Commanding
General in removing the Japanese population as a
sroup from the critical areas was a reasonable method
of dealing with the situation. It was obviously con-
ceived in good faith.

11. The Commanding (leneral acted under express
authority from the President and the Congress.

The States of the Pacific Coast believe that the
matter of moving inland the -Japanese population
from military areas must be treated solely from the
military viewpoint that such action was necessary to
meet the threat of invasion, to provide for the defense
of the area and to protect against sabotage, espionage
and fifth column activities.”” The possibility of the
return of this group before the time when the military
authorities believe that the safety of the Pacific Coast
from these dangers will permit is looked upon with
grave concern by the civil authorities of California,
Washington and Oregon.

It is doubtful if the police power of the States in
such a matter as this, which concerns national war
policy, would be adequate to take action with refer-
ence to those Japanese possessihg American citizen-
ship. Furthermore, the civil eriminal law is designed
to punish for injury after it has occurred, but is
wholly inadequate to take preventive action.

%Note statement of Smith Troy, Attorney General of the
State of Washington urging that the evacuation should bg treated

as a military problem.—Tolan Committee Hearings, Seattle, Part
M « 11 Kn9o . "
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““Martial rule, as we have seen, is the law of
necessity; civil government is not. The danger
is that we may get into the habit of trying to
solve through civil government matters that are
not capable of solution by our ordinary demo-
cratic processes. This may cause us to take short
cuts that violate both constitutional and statutory
law. We will be encoulaged to substitute for a
government of laws, a government of men who
will determine for themselves the necessity for
extra-legal action. If we do this, we are break-
ing down the Constitution and principles of free
government for which we are fighting. Further-
more, it is doubtful that upon the return to peace
we would be able to get back qur democratic
processes, the type of local government and the
civil rights which we had at the begmnmg of the
war.**

For these reasons it is believed that in conformity
with the principles of martial law, which is the law
of necessity, military commanders in time of.war
within military areas should be able to control the
activities of the civilian population within such areas
to the extent that the military situation requires such
control. They should be able to adopt measures for the
defense of the area and to facilitate the prosecution
of the war. .

‘What is military necessity in time of war changes
with the change in the methods and strategies of war-

8%*Warren, War-Time Martial Rule in California, Cal. State
Bar Jr., July-August 1942, pp. 201-202,

Ly mme 7
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fare. Today the military should not have to wait
until an invasion has closed the Courts and deposed
the civil government before acting in the defense of
the nation’s interest. In choosing the method by which
an emergency will be met the military commander
should be allowed a range of honest judgment. How-
ever, the Courts must remain the final arbiter of
whether or not the officer has acted in good faith and
within the range of such judgment.

Congress, under Public Law 503, has validly pro-
vided a sanction for the enforecement of the military
regulations. These regulations are not issued by
way of any delegation but are under the war power
of the President as Commander-in-Chief. Even if this
statute 1s tested from the standpoint of delegation, the
delegation, being under the broad scope of congres-
sional war power, is not unconstitutional.

Some general observations on the fundamental issue.

The considerations advanced here are made with
a realization of the importance of preserving the
fundamental rights of all citizens, regardless of race
or color. The genius of America has been its ability
to accommodate men of different races, creeds and
colors and to remove the distinctions based on these
differences. Wars with the land of origin sometimes
sharply reveal the distinctions which still exist and
point to the need for continued Americanization.’

But in time of war it is obvious that the great
constitutional guaranties of personal and property

0Tolan Committee Final Report (H. R. No. 2124, 77th Cong.,
2nd Sess, May 1942), p. 11,
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rights are not absolute and must bend to the para.
mount and fundamental right of the public person
the State, to preserve itself. As former Chief J usticé
Hughes said, when speaking before the American Bar
Association in 1917 at another eritical period of our
history:

‘““We are making war as a Nation under the
constitution, from which the established national
authorities derive all their powers either in war
or in peace. Self-preservation is the first law of
national life and the constitution itself provides

the necessary powers in order to defend and pre-
serve the United States.”’"!

There is little merit in the contention that such
control exerted for reasons of military necessity such
as that which has been reviewed here will lead to
military dictatorship. Protection against excessive
military action lies in our Courts, in the non-political
character of our Army and Navy, in an independent
Congress, and in the need for securing popular sup-
port for the conduct of the war. Because the military
authorities, under the paramount duty to preserve the
pation, may find it necessary for military reasons to
limit temporarily, within military areas, the usual
freedom of action of our citizens or the use of their
property does not mean that these rights will remain
restricted throughout the indefinite peaceful future

[

11 War Powers Under the Constitution, Reports of A.B.A, 1917,
p. 248; Sen. Doc. 105, 65th Cong., 1st Sess., Pu.ee
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which it is hoped lies before us.”* As the Tolan Com-

mittee concluded:
«Fmergency measures must not be permitted to
alter permanently those fundamental prineiples
upon which this National was built.”

This will not happen while this Court sits.

At another eritical war period in our history the
great Lincoln was also charged with the destruction
of constitutional liberties because of certain controls
which he exercised through his military commanders.
Speaking with that remarkable ability to summarize
a great constitutional prineiple in a homely phrase,
he said he could no more believe that the American
people, through military action during time of war,
would lose the right of public discussion, the liberty
of speech and press, the law of evidenee, trial by
jury and habeas corpus during times of peace any
more than he could believe that ‘‘a man could contract
so strong an appetite for emeties during temporary
illness as to persist in feeding upon them during the
remainder of his healthful life’’.”

As martial law is the law of necessity and is limited
in extent by the demands of necessity, such controls
as curfew and exclusion from military areas must
pass with the passing of the emergency which called
them forth. Judged by this principle, the Comman-
der-in-Chief and his subordinate military commanders

12Tolan Committee Final Report (H. R. No. 2124, 77th Cong,,
ond Sess., May 1942), p. 11,
13Carl Sandburg, Abraham Lincoln, Vol. II, p. 167.
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JAPANESE POPULATION—SEATTLE METROPOLITAN AREA
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JAPANESE POPULATION—SAN FRANCISCO BAY AREA
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