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IN THE UNITED STATES DISTRICT COURT FOR

THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

PENGAD/WEST, FRESNO, CA 93725
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MORNING SESSION
(9 a.m., June 26, 1985)
(The following proceedings’
occurred in the chambers of
the Court:)
THE COURT: Good morning, all. Let's look
at A-65. I think that's where I am.
MR. HALL: We have to exclude that because
it's the same as A-7.
THE COURT: All right. A-65 is excluded.
MR. HALL: We have agreed to admit A-66 and
A-67 for laches purposes.
THE COURT: All right.
MR. HALL: And A-68 and A-69 are admitted.
THE COURT: Would you wait just one moment?
A-66 and A-67 on the issue of laches. Then A --
MR. HALL: -68, -69, ~70 and -71 we have
agreed to admit.
THE COURT: A-68, -69, and -70 I don't seem
to have.
MR. STONE: =70 is the cover letter only.
Richard, you just pulled it out. We might have a couple
there. 1It's a cover letter for A-7, and it was another copy,
an FBI copy. I will give these to the Court. It's exactly
the same as A-7 except it comes out of a different file and

it's got the distribution showing that memo went out to the

Reproduced at the Nationalgu%lgves at Seattle
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field.

THE COURT: Any objection to that.

MR. KAWAKAMI: A-70? No.

THE COURT: All right. And A-71, what did
you say about that, Mr. Hall?

MR. HALL: I thought we talked about it.
That's the Dewey letter.

THE COURT: Oh, that's the Marshall letter.
Okay.

THE CLERK: That has‘been admitted.

THE COURT: All right.

MR. HALL: ~-72 is something that was used
in cross-examining Mrs. Yoshinaga.

MR. STONE: Right. '72 was used to impeach
Mrs. Yoshinaga. That has to do with -- I think those are the
curfew papers. Are they the ones that start off by talking
about curfew?

MR. HALL: Are you going to offer this as a
substantive exhibit or was it just used for impeachment?

MR. STONE: No, I want to offer that as a
substantive exhibit. That's part of the Western Defense
Command. It has her name up on the top and she admitted she
had seen that.

MR. HALL: We object because it's not com-

plete.

Reproduced at the National 8rBHes at Seattle
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MR. STONE: That's the one the judge said
if you want to offer other parts, go right ahead. I'm
delighted.

MR. HALL: I don't know if I have other
parts.

MR. STONE: Well, --

MR. KAWAKAMI: On this one, Your Honor, as
I recall, the testimony was that she left this note in
because Part IV was missing, and what is attached she said
was not Part IV. So I don't know that this relates --

MR. STONE: The document was offered to
show that she had seen this entire report. I attached the
relevant papers.

THE COURT: Would this go to laches?

MR. STONE: Yes, it would.

THE COURT: I think I'll let it in. That's
A-72.

Let me ask, Mr. Stone, if I can interrupt
right now, how much longer do you think you'll take?

MR. STONE: Well, it took longer than I
thought for the first witness. I thought he was going to be
short, and Mr. Hammond was up there guite a bit longer than
I thought.

THE COURT: Well, why don't you just give

me an estimate, because this Friday I am again tied up on

%mMmMaHMNMmml@%&mS%me




PENGAD/WEST, FRESNO, CA 93725

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sentences and other things.

MR. STONE: Oh, gosh! All day?

THE COURT: Well, I'm tied up at various:
times during the day, so it would just be impossible to
schedule the trial in there.

MR. STONE: I would think it's going to
take the next two days, if I squeeze in and I tell my wit-

nesses -- I can cut down on some of my questions.

THE COURT: Today, of course, is Wednesday.

Then, Thursday. Do you think we'd go over?

MR. STONE: I hope not, but I can't
guarantee it.

THE COURT: I would hope not, too. Not
so much for me, but staying over the weekend.

MR. STONE: I'll push those witnesses and
ask them a little less, but we have to finish Mr. Lowman.
It depends how long that takes.

THE COURT: Sure.

MR. STONE: Then we've got to do Mrs.
Zeidlik. Then we have just a few fact witnesses that we'll
try to push through a little faster than we did Mr. Hammond.
He took a little longer.

THE COURT: Okay. Any rebuttal?

MR. KAWAKAMI: We'll have one rebuttal

witness, Your Honor.

Reproduced at the National Aréh@ds at Seattle
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THE COURT: Well, let's see if we can't
squeeze it in in the next two days.

MR. HALL: 1I'm pessimistic.

THE COURT: You're pessimistic?

MR. HALL: We may have rebuttal in the
form of documents, too.

THE COURT: All right. But those, if it
were only documents, then we could squeeze it in on Friday,
I think.

THE CLERK: We have a status conference in
the afternoon that I could set over.

THE COURT: So we could do it Friday
afternoon?

THE CLERK: We could do it Friday afternoon
but the morning is booked. Friday afternoon is okay.

THE COURT: I think some reporter has
called you and I think you told some reporter we would not
be trying it.

THE CLERK: That's right. but I also told
them to call back Thursday afternoon.

THE COURT: Oh, fine. I just didn't want
us telling her one thing and then we do another thing.

MR. STONE: ©So you'll be able to reserve
some time for us on Friday if we can't finish?

THE COURT: It looks as if Friday afternoon

Reprod&&i@&he National Archives at Seattle
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we could.

MR. STONE:

Friday we have to run a little late.

We're certainly willing if

I'11 make anybody stay

just we can wrap it up and go home whenever we get done.

THE COURT:
to do it if we can.
MR. STONE:

THE COURT:

That would be fine. I'd like

Me, too.

You're not going to run into

this kind of weather back in Washington.

MR. STONE:
THE COURT:
MR. STONE:

even talked to Washington.
know what it's doing.
THE COURT:

MR. STONE:

It may be snowing there.

You mean this nice and cool?
Yes.

I haven't any idea. I haven't

All right. A-73?

That's just an official War

Department circular, the kind of thing you could have taken

notice of, but you wanted us to have such documents in the

record.

THE COURT:
of documents, isn't it?

MR. STONE:

THE COURT:

>
I

73.

A-747

That's about the destruction

Yes.

That will be fine. That's

Reproduced at the National ABH)/8s at Seattle
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MR. STONE: That's a few pages from one
of the books that was on the Petitioner's list.

THE COURT: That has to do with laches?

MR. STONE: Yes, it does, as a matter of
fact.

THE COURT: All right.

MR. HALL: I only have one page.

MR. STONE: If you look down at the bottom
it discusses the fact that the author when he wrote that
book had access to Stetson Kahn's notes, and my witness will
testify unfortunately those notes are now long gone so
nobody has those notes any more. It gives an idea that they
did exist and when they existed.

THE COURT: For what it's worth, I'll admit

it. 74.

o
1

Let me just say this off the record.
(Discussion off the record.)

THE COURT: All right. A-76?

MR. STONE: -76 is that cover sheet which
you let in to show the date when the person before me, Mr. --

THE COURT: Buckley?

MR. STONE: Buckley. Right. -- when Mr.
Buckley got it. That's who Mr. Irons testified he got it
from.

THE COURT: All right. That will be fine.

Reproduced at the National A,0)ds at Seattle
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A-T76.

MR. KAWAKAMI: A-75 I missed.

MR. STONE: A-75 was excluded by the judge.

MR. KAWAKAMI: Excluded.

THE COURT: 1I've forgotten what it was.

MR. STONE: That was the letter that
showed that the file had a letter in it that people had been
using in 1962. You said it wasn't particularly necessary.

THE COURT: All right. I'll go along with
my prior ruling.

MR. HALL: A-77 is the same as A-48.

MR. STONE: Yes, but we admitted '77, I
think.

THE CLERK: No; you admitted -48.

MR. STONE: Excuse me?

THE CLERK: -48 was excluded.

MR. STONE: =48 was excluded.

MR. HALL: So this should be admitted.

MR. STONE: That's right.

THE COURT: A-77 should be admitted. Had
I already made that ruling?

THE CLERK:. Yes, you had.

THE COURT: All right. Then A-78.

MR. STONE: A-78. We had agreed that was

Command Decisions. That was on the original list. That's a

Reproduced at the National ABPO&E at Seattle
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slightly earlier edition of Guarding America's Outposts,
which is A-11 which is in, and that's to show the publication
date. That's why it's in.

MR. HALL: Laches?

MR. STONE: Yes, laches.

THE COURT: A-78, then, will be admitted.
Is that all right, Mr. Kawakami?

MR. KAWAKAMI: Yes.,

THE COURT: Then A-79?

MR. STONE: A-79 we excluded because we
allowed in a better copy, which is A-81.

THE COURT: All right. A-79 is excluded.

MR. STONE: And A-81 is in.

THE COURT: A-81 is the same.

MR. STONE: Yes, but it's more readable.
We got ahold of a bigger one.

THE COURT: You know, there was one letter
that was sent twice. It was sent by Alan Kirk, I believe, of
ONI. You know what happened there, I think? The Secretary
just forgot that she had written that letter, wrote it
again, he signed it again.

MR. STONE: It's typed on a different
typewriter.

THE COURT: It is typed on a different

typewriter.

Reproduced at the National Aréhés at Seattle
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MR. STONE: One is little type, one is big
type and one he signed A. K. Kirk and the other he signed
AGK, and I thought it was interesting.

THE COURT: Once in a while I'll get a
letter twice.

MR. STONE: Your Honor, there are one or
two things we numbered in afterwards which you might not
have on there. 1I'd like to just cover those and --

THE COURT: All right. Go ahead.

MR. HALL: What happened to -807?

MR. STONE: -80 we struck because it was
the same as A-50.

THE COURT: So A-80 is out?

MR. STONE: Yes.

TﬁE COURT: All right.

MR. STONE: A-81 is in because that's the
one in place of A-79. A-82 was a -- which we handed to you
the other day was an original copy of A-24. 1It's a better
copy of a cable. We had given it to the clerk because
wherever we could get an original rather than the ones from
the "Magic" documents, because in the preliminary depositions
there were a lot of questionsvon it. This is exactly the
same as the original. We tried like the dickens to go back

to the original records to get a typed version rather than a

copy.

me&mﬁaﬂ%Nﬁ@mm&Q%smS%me
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identical.

THE COURT:

MR. STONE:

THE COURT:

MR. STONE:

admit both so you have both

different.

THE COURT:

may have referred to A-24.

MR. STONE:

THE COURT:

MR. STONE:

A~-82 instead of what?

Instead of A-24. They are

So exclude A-247?
Well, I would just as soon

copies. It doesn't say anything

All right. Because some witness

Right.

That would be fine.

So I would like to let -82 in.

-83 was their document that we brought up in court yesterday

which was for completeness of Exhibit 102, tab 20. It was a

page by the FCC, Mr.

Grieves, who wrote the letter that's

-120 and it shows completeness. It's the letter written the

day before.

Kawakami?

one.

THE COURT:

Any objection to that, Mr.

MR. KAWAKAMI: I'm not sure I have that

MR. STONE:

THE COURT:

MR. STONE:

THE COURT:

You allowed it in court.
Did I?
Yes.

Give me the number again.

1008
Reproduced at the National Archives at Seattle
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MR. STONE: A-83.

THE COURT: Do you show an indication?

THE CLERK: I show nothing, Judge.

THE COURT: If it is what you say it is,
and I'm sure it is, I'll admit it, A-83.

MR. STONE: Okay. Now, I have just a couple
of other things here which is what I was getting here this
morning. I have an A-84 which is a Petitioner's exhibit
that they served on me and it's necessary to show complete-
ness of one of their other exhibits that they put in which
is a telephone conversation three days before, and the con-
versation three days before is incomplete unless you see
the conversation three days earlier.

THE COURT: That's between McCloy and
somebody, or --

MR. STONE: This one is between McCloy
and DeWitt. It's one of their exhibits. You see it's a
Petitioner's exhibit on the bottom. It's not one I brought
with me. 1It's one they served on me and so I think that
should go in for completeness of the other exhibit, which
is -~ I think I can give that number to you in a moment.

THE COURT: Tell me the number down at the
bottom of the page of the exhibit that has gone in, if you
will.

MR. STONE: The exhibit that has already

Reproduced at the National Aréhé&b at Seattle
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gone in was 5148, tab 63, Exhibit 12, and this is their
exhibit No. 5149, so it relates directly to their 5148.

THE COURT: Any objection to this? I think
it would be well to admit it, if this is what it is. If it's
further pages of that same telephone conversation.

MR. STONE: It's the next conversation.

MR. KAWAKAMI: I'm not sure that this is --

THE COURT: This is a different conversa-
tion.

MR. KAWAKAMI: Yes.

MR. STONE: It's a different conversation
but it's on the same subject. They both are talking about
Admiral somebody.

THE COURT: O'Rere.

MR. STONE: Yes. The other one talks about
O'Rere and I think you can't figure out what they're talking

about unless you have this one as well, so I would like it

in for completeness, if they want to have in their Exhibit 12/

As I say, they served it on us. I know they have a copy and
have had a copy.

THE COURT: Served this one on you?

MR. STONE: Sure. That's why it was a
Petitioner's exhibit.

THE COURT: I would be inclined to admit

it for what it's worth. That is A-84, and there is a copy

' 1010
Reproduced at the National Archives at Seattle
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for you.

THE CLERK: Thank you.

MR. STONE: A-85 is virtually the same thing
again. This also is a Petitiqner's exhibit served on us, and
again, this one is one page and it goes to the completeness
of Petitioner's Exhibits 2, 87, 85, 86 and 111, which
respectively are tabs 89 through 93 that are already in.

It's the exact same period of time. It's the final report.
It's written by Mr. McCloy's executive assistant, and it
talks about this question of signaling in the final report.

THE COURT: Again, I would think that
should be admitted.

MR. HALL: How can it be 89 through 93 when
you only gave me four exhibits?

MR. STONE: In the tab numbers it's --

MR. HALL: You gave me Exhibits 2, 86, 87
and 111.

MR. STONE: I'm sorry. 2, 87, 86, 85 and
111. It relates to all of those.

THE COURT: This is A-85,

MR. STONE: Yes. This is now A-85.

THE COURT: But this is something that I
would be concerned about, and that is, discussions concerning
the brief in the Supreme Court. Apparently this is the

Korematsu brief.

Reproduced at the National Arbhlvés at Seattle
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MR. STONE: Right. ©So I'd like that to
be in. Again, those are from their list.

THE COURT: Any objection? All right.
A-85 will be admitted.

MR. STONE: Okay. And the last one that
I have, Your Honor, relates to what we discussed yesterday.
The last one I have here, which I will call A-86, yesterday
we talked about the delimitation agreement and I said that
there were amendments to it, and if you were going to admit
that, I thought it only appropriate. This 1is a two-page
document that describes the ongoing amendment. It's a Navy
document.

THE COURT: Do you want to give me just
one more copy, if you will, for the clerk?

MR. STONE: Yes. It describes the then
current - if you look at the second page - 1941 amendment
to the 1942 --

THE COURT: This was dictated on March 13th,
'41.

MR. STONE: Right, by Kirk, and he is
describing the oral amendment to the June 5, 1940 agreement
that you allowed in yesterday by virtue of an admission, and
I said if that comes in, since it said on or about, I thought
it was necessary that you have a document to tell you the

status of it when the case comes up.

1012
Reproduced at the National Archives at Seattle
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MR. HALL: Did our delimitation agreements
all come in or is one of them still excluded?

MR. KAWAKAMI: One is still reserved.

MR. HALL: Then we want that in, too. If
the Court wants the full picture --

THE COURT: What is the number of the one
that was excluded.

MR. KAWAKAMI: 96.

THE COURT: Just 96. What was the date of
that?

MR. KAWAKAMI: February 18th, 1942.

THE COURT: Y42,

MR. KAWAKAMI: Or something like that.

MR. STONE: I'm trying to think. Is there
another addendum to‘the February 18th one? There were some
discussions about it, but if you want to let that one in,
too, that's okay, Your Honor.

THE COURT: All right. And then this is
going to be, am I correct, 92, Petitioner's 92?

MR. KAWAKAMI: 96.

THE CLERK: 96.

THE COURT: 96. 96 will be admitted and
A-86, admitted.

MR. STONE: That also gets rid of one of

our offers of proof, I think. They wanted to make an offer

Reproduced at the National Arhiléd at Seattle
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of proof on that.

THE COURT: All right. Anything more?

MR. STONE: Yes, there is one more item.

THE COURT: I do want to get to you, Mr.
Barnett, about the jury instructions.

MR. STONE: Your Honor, I was not only
surprised but I was very upset in court to hear yesterday
an objection to any of my documents. Mr. Kawakami sent me
this letter, and I made copies of it, in May, that said
there would be absolutely no objections to any of my docu-
ments if I represented what they were.

Now, I know Mr. Hall was not a party to
it, but it still seems to me he is bound to it. I don't
want to go into objections and it didn't say anything about
is it particularly self-authenticating, because he said
there would be no objections to authenticity.

MR. HALL: I've seen the documents. I
just object because you're trying to get this authenticated
by --

MR. STONE: No, no, no. I don't have to
authenticate any documents.

MR. HALL: You're trying to get him to
identify or talk about it. He doesn't know anything about
it. He's never seen it before.

THE COURT: Why don't you let me read this?

Reproduced at the National Arbnlvds at Seattle
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MR. HALL: Sure.

THE COURT: Let me ask about this. The
second sentence of this letter says, and you are speaking,:
Mr. Kawakami. "For my part, I agree that I will not object
to admissibility on the basis of authenticity for documents
which I have received to date which you represented were
from FBI files or from other Government archives."

I think the ones that I excluded were the
ones that I could not see, you know, could not see the
source of them. Did you receive copies of those 3 by 5
cards?

MR. KAWAKAMI: No, not that I know of.

MR. STONE: Well, it is a supplemental
letter, Your Honor, which --

THE COURT: Why don't you show it to him?

MR. STONE: He's gotten this. I have
another one for you, as well. This was the supplemental
letter that said any documents offered at trial --

THE COURT: Let me say this to you. Those
3 by 5 cards are not going to make a darn bit of difference
in the final resolution.

MR. STONE:_ Okay, Your Honor, but I didn't
want that to come up again in any other documents. If I had
thought authenticity was an issue --

THE COURT: We've settled all the documents)

Reproduced at the National Ar@rﬂvgs at Seattle
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haven't we?

MR. STONE: Well, I'm going to have my
witness authenticate those 3 by 5 cards because it's a
matter of maybe pride to me, but if I showed up with a docu-
ment and I thought it was going to go in, it's going to go
in. It's not going to stay out on authenticity.

THE COURT: But let me ask, can you recall
whether you received the 3 by 5 cards?

MR. STONE: I know that they got them
along with a lot of others.

THE COURT: Well, I think it might be well
to identify them.

MR. STONE: Okay, I will. But if there is
going to be any other authenticity problems, I want to know
it.

THE COURT: Let me just say this: I don't
think there is going to be any authenticity problems on any
of those that bear on their face some kind of identification.

MR. STONE: Well, some of these don't
always bear on their face. They'll have a file number and a
stamp on them on the back, you know, and I can't take the
files out of that file. They won't give me original cards
so they give me a Xerox. The back of the file shows like
that one, stamped G-2 Military Intelligence Division.

Whether you call it the face or the back, I could bring the

Reproduced at the National Af@Hives at Seattle
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card in here and you could see it has the stamp on it and
identify it.

MR. HALL: Why are we talking if we've
already admitted it and ruled on all the exhibits?

THE COURT: I think we're now talking about
I think there were two sets of 3 by 5 cards.

MR. STONE: That's right.

MR. HALL: We've already dealt with that.
Now he's talking about other exhibits. What other exhibits
are there? If they're not listed already and we've not
already ruled on them, we want to see them.

MR. STONE: That may come up again, Your
Honor. The reason I say that is because this exhibit was
admitted in here before they made the objection out there in
court. They made that when we were in court after you had
ruled in here it was admitted. You had admitted all my
telegrams, all my cover letters, and that comes in as one of
the distributions. You know, it's a problem. I don't want
it to come up. I was very much surprised. I thought we had
reached an agreement.

THE COURT: Well, I can understand the
objection where the materials did not bear on their face an
identification. The 3 by 5 cards I saw, one came out of ONI,
I believe, and one came out of the FBI; is that right.

MR. STONE: There is one set out of the
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FBI, there is one set out of MID, and there is one set out

of ONI. 1I'm going to elicit some testimony on the 3 by 5

cards.

identified.

THE COURT: You're going to have them

MR. STONE: Yes, 1 am.

THE COURT: Now, let me ask, and this is

the gquestion Mr. Hall asked. Do we have now a problem on

ahy outstanding exhibits that I should decide upon now?

you don't --

MR. STONE: Not outstanding, that I know of.

THE COURT: All right. In other words,

MR, STONE: I don't know anything else

that is not identified on its face.

THE COURT: Do you have any other exhibits

that you intend to offer by a witness?

MR. STONE: If my witnesses are impeached,

I may have a document or two, but only if they are impeached.

THE COURT: All right. Then, let me -- I'm

going to give these letters back to you. I think we've got

proofs of them. Now, have you had a chance to talk about

the Court's instructions at the trial?

MR. BARNETT: No.
THE COURT: We spoke about them yesterday.

MR. BARNETT: No, I haven't talked to
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anybody about it.

THE COURT: Well, here is the understanding
I thought I had when we came away. That was that I said that
I would have more faith in your recollection of what the
instructions were than on these sort of incomplete shorthand
notes, and I was hoping that you could talk to Mr. Stone and
maybe get an agreement as to the Court's instructions.

I think that that agreement need not be
word for word the Court's instructions, but if there is
agreement, for example, that -- I just want to say this and
this may not be the exact words -- the Court did not submit
any constitutional questions to the jury, but only a gquestion
as to whether if they found Mr. Hirabayashi was of Japanese
ancestry, that he did not comply with the curfew, that the
curfew order was oufstanding, they they were to find him
guilty,

Do you think that you can reconstruct the
Court's instructions so that you and Mr. Stone can agree,
because I think it would be well.to have in the record some
way or another what the Court instructed the jury.

MR. STONE: You know, we do have those
requested instructions. I'm not sure we have to gd beyond
them. In other words, there is no request even to go to the
constitutional issue. I'm not sure we have to go behind it.

THE COURT: Well, that's fine with me.
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MR. STONE: I feel a little troubled going
beyond the record Mr. Hirabayashi created on October 23rd,
1942, in the later hearing. That was the day that created
the record, and if both sides were happy then to go up on
requested instructions, I think it would change the nature,
perhaps, of what went up if we now try to reconstruct what
we didn't reconstruct then. They submitted then a summary of
the testimony which they believed was sufficient for the
record on appeal. It's sort of like we're supplementing
the last record on appeal.

When I looked at the whole chapter that
was supplied to me yesterday, it's clearly a chapter that's
meant to be from the book, and if there is one thing I've
had enough of, it's books about the Hirabayashi case, so I
don't really want to submit an editorial view of what
happened.

THE COURT: Have you all talked about the
Court's instructions, you know, after I spoke yesterday about
trying to reconstruct them?

MR. HALL: Not really.

MR. KAWAKAMI: Certainly, Your Honor, we
will sit down today, hopefully, and we'll put something down
in writing for everybody to see.

THE COURT: 1It's really up to you. That

is, I'm not the one here to make the record, but I feel that
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I cannot accept those sort of

truncated and fragmented notes

that were submitted. But I would feel that you probably

could make a statement that I

think both of you could agree

to as to what the Court instructed. I don't know. You may

not feel that you can, and that's up to you.

MR. BARNETT:

allowed to repeat what I said
offer of proof, in my opinion
under 803(6) --

THE COURT:

business records, kept in the

MR. BARNETT:

sentences; not the et cetera,

Your Honor, if I may be
yesterday at the time of the

these notes are competent as

Well, they're not really
normal course of business.
They are the complete

et cetera. They are good and

they are correct. It's just two or three things -- two or

three lines that don't have the et ceteras, et ceteras.

THE COURT:

But they don't really come

under 803(6). They're not a record kept in the regular

course of business of somebody.

MR. BARNETT:

But the rules provide that

any marks, any tapes, that are used regularly by the person

as a basis for writing or, as a journalist. I imagine if

we looked at journalistic reports,we would have all kinds

of —--
THE COURT:

that, either.

I don't think these come under
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MR. BARNETT: That's an offer of proof,
though.
THE COURT: I'll accept it as an offer of

proof in here. Do we have a set of those now that have been

identified?
THE CLERK: Not that I know of, Judge.
MR. STONE: Yes, we did. We marked them
as 130 -- I can tell you in a moment.

THE COURT: Why don't you look at the last
of the Petitioner's exhibits? Do you have that here?

THE CLERK: I don't have that list in
here.

MR. STONE: We marked it as 142 yesterday.
We marked it as Petitioner's 142.

THE CLERK: We excluded 142.

THE COURT: We excuded it. Offered but
excluded. I think that -~

MR. BARNETT: I can offer to write a
separate statement of my recollection.

THE COURT: Let me say this to you. Maybe
the better way to do it, and this may be already in the
record - it may be in the record - but to see which of the

Government's proposed exhibits were given, and the same way

with the Petitioner's. It may be that none of the defendant'j

proposed instructions were given at that time. Now, is that

o
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in the record, which were given and which were -- that's not
in the record?

MR. STONE: The instructions are in there
with a plank on top for numbering. In fact, they're not even
numbered. I looked through your file because I thought maybe
the judge had numbered them, and you know, you could get
the number on it as those he accepted and then he struck the
others, but the copies are in there with no marké on them,
so although they show that he received them, you can't tell
how he organized them or if he gave them.

THE COURT: Well, let me ask the
Petitioner's counsel here to think what you'd like to do and
see whether you can come to any agreement as to what you'd
like to do, and then talk to Mr. Stone and Mr. Edwards.

MR. BARNETT: In the meantime, then, may
I give this to the clerk?

THE COURT: I think we have a copy.

THE CLERK: We have a copy. It was marked
142.

THE COURT: We have a copy, and I will
accept that as an offer of proof.

MR. HALL: May I bring up one more point?

THE COURT: Certainly.

MR. HALL: I bring this up with some

trepidation but I would rather do it here than out in the
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courtroom. Counsel for the Government is enthusiastic and
I have been told that during cross-examination he is
especially enthusiastic with head nodding and gestures.
THE COURT: Let me tell you, that is true.
You may be unconscious of it, but you just must refrain from
doing that, from giving any indication.
MR. STONE: I will calm it down.
THE COURT: I think that was true with
Lowman.
MR. STONE: I guess I wasn't conscious of
it. I'll watch it. Thank you for telling me, Your Honor.
THE COURT: All right. Then I will see
you as soon as YOu're ready.
(The following proceedings
occurred in open court:)
THE COURT: Good morning.

Mr. Hall.

DAVID D. LOWMAN, resumed the witness stand and
testified further, as follows:

CROSS-EXAMINATION (resumed)

BY MR. HALL:

Q Good morning, Mr. Lowman.
A Good morning.
0 Yesterday we were talking about the Tachibana and Okada

1024
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arrests and I'm wondering if you know what if any efforts
were undertaken by the Federal Bureau of Investigation
following those arrests to investigate the Okada and
Tachibana contacts in the United States.
A Yes, sir. 1Is this on?

THE CLERK: Yes.
A I am aware that the FBI followed up on many of the
leads from the material they found in the Tachibana files.
Q You are aware, are you not, that the FBI and J. Edgar
Hoover even directed that the investigation be pursued as
vigorously and as rapidly as possible?
A I have seen that, yes.
0 And you're also aware that as a result of the investi-
gations, there was no determination that there were any
Japanese—Americans.or Japanese aliens residing in the
United States identified as contacts with Tachibana and
Okada, aren't you?
A I am not aware of that because in an ONI 4 December
report, they named some of the organizations as being suspect
which were on the Tachibana list.
Q I'm talking about individuals.

THE COURT:‘ You said individuals, didn't
you?

MR. HALL: Yes.

Q (by Mr. Hall) You're not aware as you sit here today,
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Mr. Lowman, of any individual Japanese~Americans or Japanese
aliens residing in the United States who were implicated as

a result of the Tachibana and Okada post-arrest and exclusion

investigation?
A There was, of course, Kono, who worked closely with
Tachibana.

THE COURT: And where was he located?

THE WITNESS: He was located in Los Angeles.
He worked very closely with Tachibana. He was in fact paid

$25,000 by the Japanese government not to testify against
Tachibana, and XKono had been a resident of the United States
for many years.
THE COURT: Was he a citizen or an alien?
THE WITNESS: He was an alien, I believe.

He used to be Charlie Chan's chauffeur.

0 (by Mr. Hall) You're not aware of any other individuals?
A I'm not offhand aware of any others, no.
0 Yesterday at the end of testimony we were talking about

the need of the Japanese to set up networks in Latin America
and in Spain as a result of December 7th, 1941 activities
and war declared between the United States and Japan. Do you
recall that line of inquiry?

THE COURT: Was the word "the need," did
you say?

MR. HALL: The need.
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THE COURT: The need to set up.
A Would you repeat that question, please?
Q (by Mr. Hall) Do you recall at the end of yesterday's
examination we were talking about the directives from Tokyo
to various diplomats that it was necessary to set up a
network, a spy network, in Latin America and in Spain as a
consequence of the declaration of war between the United
States and Japan?
A Yes, I recall our discussion yesterday.
Q I'd like to have the witness review Exhibit A-40, please.
THE COURT: What, in particular, do you
want him to look for?
MR. HALL: Several things.
0] (by Mr. Hall) We can start with page 10, the second to
the last paragraph.
A Which paragraph do you have reference to?
Q Page 10, the second to the last paragraph. To begin
with, Exhibit 40 is the document about which you testified
yesterday dated December 4, 1941, from ONI about Japanese

intelligence and propaganda in the United States?

A Yes.
0 And is this what you call a wrapup document?
A Yes. It is so labeled. It's not labeled wrapup, but

that's what I call wrapup. Yes, I do.

0] And is this what you would call a reasonably thorough
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anaiysis of Japanese intelligence and propaganda in the
United States during 194172
A Yes, I would characterize it as such.
0 Now, are you aware of the next to the last paragraph
on page 10, or were you aware during your testimony of this
paragraph, which reads: "Reports of activities within the
United States Army are sought from second generation Japanese
in that branch of the armed services, and although the infor-
mation has not yet been confirmed, there are reports which
indicate second generation Japanese are working in West
Coast airplane plants for intelligence purposes.:

Were you aware of that?
A What paragraph are you reading from?

THE COURT: Paragraph 5 from the top, I
believe. And is your question, you said, "Are you aware of
that?"

MR. HALL: Was he aware of that paragraph
yesterday when he testified.

THE COURT: Aware that it was in this docu-

ment?
A Yes, I was.
0 (by Mr. Hall) ©Now, have you seen any document which

confirms the activities of second generation Japanese in the
armed services as alluded to in this paragraph?

MR. STONE: Your Honor, --
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THE COURT: Wait just one moment.

MR. STONE: Okay.

THE COURT: All right.

MR. STONE: I thought the point of him
introducing that language and tracing it on direct was
simply to show that the intelligence services passed the
information along at various levels and endorsed it. To the
extent that he's asking whether it's true or not, has he seen

any confirmation of it in fact, that goes to military

necessity; not whether or not it was passed along. That goes,

I think, to the wisdom of putting it in here.

THE COURT: All right. I'm going to permit
the question to be asked and answered.
Q (by Mr. Hall) Mr. Lowman, my question was have you
seen any document which confirms --

THE COURT: -- the activities of any
second generation Japanese.
0 -- Japanese in the armed services?
A There are, of course, the "Magic" messages themselves
which state that thatis the situation. .In addition to that,
there were some intelligence reports going back to Japan
discussing aircraft production in the Los Angeles area.
There is a good possibility, of course, that those two are
related. The fact that the Japanese said that they had

second generation working in aircraft factories and the fact
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that they were sending reports back after that statement to
Tokyo containing aircraft production information.

MR. HALL: I move that the answer be
stricken as not responsive.

THE COURT: It is not responsive to the
question. I'm going to leave it in. Would you want to ask
the question again?

0 (by Mr. Hall) 1I'd like you to cite to me a document

or documents which you have knowledge of as you sit in the
courtroom right now, that confirm the fact that -- confirm
in writing that somebody -- strike that -- that confirms in
writing that second generation Japanese in the branches of
the armed services have been giving espionage reports to the
Japanese government?

MR. STONE: Your Honor, my objection is
that the statement says the information although the infor-
mation has not yet been confirmed. He's asking him to
contradict the document.

THE COURT: No, I'm going to permit the
question to be asked and answered.

A Well, it was confirmed by the Japanese government, but
I have seen nothing other than just the relay of this infor-
mation and document labeled highly reliable information.

0 (by Mr. Hall) Now, let's talk about second generation

Japanese working in West Coast airplane factories. Do you

Reproduced at the National Aron3/8s at Seattle



PENGAD/WEST, FRESNO, CA 93725

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

know the results of any investigations with regard to whether

second generation Japanese actually worked in airplane

factories?

A Yes. I'm aware of the fact that there was an FBI follow-

up to the report that there were second generation Japanese

working in aircraft factories. The FBI field office made

an investigation. The preliminary investigation covered

several people, as I recall, working in the factories but

found no derogatory information at that point. However, that

investigation and the results that he said on his preliminary

report apparently was not taken up by the Military Intelligeng

Services because they continued to report that fact right on

through the rest of the year.

0 You are aware, are you not, because of your review of

the records, that the Federal Bureau of Investigation in

Los Angeles on June 9th, 1941, prepared a report relating

to the Nakazawa matter which, in part, stated: "No Japanese

employed at aircraft plants in Los Angeles except two at

Douglas Aircraft Company, Santa Monica, California, and a

houseboy for Major Carl Trevor, General Manager of Douglas.
You're aware of that, aren't you?

A I am aware of that as being in the preliminary report.

Is that a preliminary report?

Q You tell me. Are you also aware --

MR. STONE: Your Honor, before he
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continues, can I ask that the document be handed to the
witness so he can see if it's a preliminary report he's
talking about?

THE COURT: Would you do that?

'MR. STONE: I ask that it be marked, too,
please.

THE COURT: No, I don't think it would be
necessary, but I would like to have you --

MR. HALL: May I approach the witness?

THE COURT: Yes. You can go to the witness
first, but repeat what you said. You said "Are you aware
that it.said that," and then what was it? "Two employees
at Douglas."”

MR. HALL: Right. My statement, I believe,
was "You are aware, are you not, that the Federal Bureau of
Investigation on June 9th, 1941, in connection with the
Nakazawa investigation, prepared a report which provided
in part 'No Japanese employed in aircraft plants in Los
Angeles, except two at Douglas Aircraft Company, Santa
Monica, California, and houseboy for Major Carl Trevor,
General Manager at Douglas'."

I am handing the witness the report taken
from the Nakazawa file.

THE COURT: I think your question was, was

that a preliminary report?
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THE WITNESS: Yes, that was my question.

THE COURT: You can check it, if you will.

While he's doing that, will you spell that name? Was it

Nakazawa?

MR. HALL: I'm sorry not to have done it.

N-a-k-a-z-a-w-a.

THE COURT: Thank you.

MR. HALL: Mr. Nakazawa's name appears

frequently in the documents which are already in evidence.

THE COURT: I suppose the question now is

are you aware of that statement having been made in the FBI

report?

Q

THE WITNESS: Yes, I am aware of that.
THE COURT: Then the next question.
MR. HALL: Is it my turn?

THE COURT: Yes.

(by Mr. Hall) Does the witness need to review the docu-

ment any further?

A

I would like to say that the report says consideration

will be given to conducting further investigations concerning |

the above-named Japanese. In other words, it is not a
complete report.

Q And the above-named Japanese is who?

A One Tabata.

0 How do you spell that?
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A T-a-b-a-t-a.

MR. HALL: I would like now to go to page
11, if I may, Your Honor, of Exhibit 40, the last paragraph
and the top paragraph on page 12.

THE COURT: I heard you say first page 1ll.

MR. HALL: Exhibit 40, page 11, last para-
graph.

THE COURT: Last paragraph.
Q (by Mr. Hall) If I may, I would like to read that para-
graph, going on to page 12:

"Before war broke out between Germany and
Russia, Communist machinists of German origin who are members

of labor organizations at the Bremerton Navy Yard, and Boeing

Airplane factories," and airplane is spelled a-e-r-o-p-l-a-n-g,

"factories were supplying information to Japanese authorities.
This is but another example of the effort Tokyo is making to
obtain information on military efforts, construction of ships),
aeroplane," -- a-e-r-o-p-l-a-n-e -- "production, production
of copper, zinc, aluminum, yield of tin from cans and labor
resources through competent Americans."

Do you see that reference, Mr. Lowman?

A Yes, I do.

Q When you testified yesterday, you were aware of that
reference?

A Yes.
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Q I would like to go to Exhibit 23, if I may, A-23, and
in particular, the paragraph starting on the middle of the
first page, "Economic Contacts." You testified yesterday, -
did you not, that this paragraph on A-23, beginning No. 2,
"Economic Contacts," was an example of Japanese espionage
in the United States?

A Well, I testified that the message as a whole passed on
information which would tend to make that conclusion, yes.
I didn't vouch for every single sentence in the message but
I think the message itself speaks for itself.

) And the inference that you were providing to the Court
was that this was Japanese espionage supplied by Japanese-
Americans or Japanese aliens residing in the United States

to Tokyo from the United States?

A There is certainly the inference of espionage here, yes,

in this message.
o] Isn't it accurate that paragraph 2 -- let me read para-
graph 2, if I may, beginning on page 1 of Exhibit A-23.

"(2) Economic Contacts. We are using
foreign company employees as well as employees in our own
companies here for the collection of intelligence having to
do with economics as it pertqins to the military effort,
principally along the lines of the construction of ships,
the number of airplanes produced, and the various types,

the production of copper, zinc and aluminum, the yield of
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tin for cans and lumber. We are now exerting our best
efforts toward the acquisition of such intelligence through
competent Americans. From. an American whom we contacted ’
recently we have received a private report of machinists of
German origin who are Communists and members of the labor
organizations in the Bremerton Navy Yard and Boeing Airplane
factory. Second generation Japanese (sentence doesn't
complete."

Isn't it accurate to state that the infor-
mation in Exhibit 23-A, paragraph numbered 2, is essentially
the same as the information which I read from Exhibit 40, the

last paragraph on page 11 and the top part of page 127

A I think the main omission in the report is using "as
well as our own employees in our own companies here." That
has been omitted.

0 Is there anything that indicates that "our own
employees" in that quote are Japanese?

A No. It just says "our own employees." "As well as
employees of our own companies."

Q And there is nothing that states in there that the

"employees of our companies" are Japanese, is there?

A No.
0 Excuse me?
A Yes, that's correct.

THE COURT: He said no.

Reproduced at the National Ar&;\;/gs at Seattle




PENGAD/WEST, FRESNO, CA 93725

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HALL: Page 23 of Exhibit 40, Your
Honor, the top paragraph.

A Top of page 237

Q (by Mr. Hall) Yes. The top paragraph.
A Top paragraph.
0 That paragraph reads, "Since the freezing of the funds

in July of this year, all Japanese business houses in the
United States are closing or are continuing operations with
a skeleton force."

Can you tell us a little bit about the
freezing of funds, if you have any information based upon
your research?

A I have no expertise in that area. I am aware that the
funds were frozen but I simply cannot.tell you the ramifi-
cations of that.

Q Isn't it accurate that one of the sources that Tokyo --

MR. STONE: Your Honor, he just said that
he had no expertise.

THE COURT: Let's see what the question is.
0 (by Mr. Hall) 1Isn't it accurate that you testified
that one of the sources that Tokyo was relying upon for its
espionage network was Japanese businesses in the United
States?

A Yes. One of the earlier messages did marshal all the

Japanese representatives into an intelligence force, yes.
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Q And if those businesses were closing, that would, in

effect, impede if not dry up that source of espionage infor-

mation?
A I would certainly think it would have an impact on it.
Q Now, the last page of Exhibit 40, under "Conclusions."

Without laboring the record, because I think the Court and
you can, Mr. Lowman, if you wish, read this, the "Conclusions
as I read it basically state that because of the developments
in relationships between the United States and Japan, there
is a mass exodus of Japanese residents under way to Latin
America and that secret documents and ciphers of consulates
and embassies are being burned, and various businesses
mentioned in the second paragraph are transferring personnel
out of the country, or plan to do so, and in the last
sentence of the conclusion, it states, by the Office of
Naval Intelligence: "However, in anticipation of possible
crisis, the FBI is prepared to take into custody and detain
all persons whose activities are inimical to the best
interests of the United States."

Do you see that reference?
A Yes, I see it.
o) In point of fact, this is generally a discussion, is it
not, in this "Conclusions" part of this ONI report, of the
collapse of at least a major part of the Japanese espionage

network in the United States?
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A No, I don't agree with that at all. As a matter of
fact, there were two ONI reports after this that said that
the Japanese espionage net was intact and working.
0 And isn't it a fact that the FBI was prepared to take
into custody all persons whose interests were adverse to the
interests of the United States in relation to the war?
A They were prepared to round up people where there was
information about them which might indicate they might be
disloyal, ves, but the two ONI documents I referenced was
also after the FBI roundup where the ONI continued to concludg
that the espionage nets were intact and functioning.
Q You testified yesterday at some length about Exhibit 50.
Maybe we could have that exhibit -- A-50; I'm sorry -- handed
to the witness.

Do you remember this exhibit?
A Yes, I do.
Q Now, you were asked by counsel and also by the Court to
provide us with the specific "Magic" cables which supported
the statement on the third page that the Japanese espionage
net containing Japanese aliens, first and second generation
Japanese and other nationals is now thoroughly organized
and working underground."

And, frankly, between the time that questior
was asked and the end of your testimony, I wasn't sure exactly

what specific cables you were relying upon to support that

L

b
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statement. Was it ~--

THE COURT: That would be, if I might, the
statement is at page 3, paragraph 6(b); is that the one
you're referring to?

'MR. HALL: That's correct, Your Honor.

THE COURT: 6 (b).

MR. HALL: Yes.

Q (by Mr. Hall) I wondered if you cold give us now --
well, my understanding was you testified with regard to
Exhibits A-17, -22 and -23 as being the specific cables, and
my question is, is that a correct understanding on my part,
or if it's incorrect, will you correct it?

A As I recall my statement about this particular paragraph
6(b), was that it was routed and the whole "Magic" complex
of intelligence had stemmed from that. The messages which

I would use to support that is the total history of the
"Magic" messages on this issue, because I don't think any
specific messages, taken by themselves, out of context, is
going to lead you to that conclusion. But if you take the
whole mosaic, all of the messages, setting up the network

in early 1941, instructing consulates on their requirements
and then going ahead and telling them to recruit agents,

and then all the reports going back to Tokyo containing
national defense information, that whole complex of infor-

mation is what supports my statement.
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Q Okay. Exhibit A-17, please, Your Honor.

To begin with, this is a "Magic" cable,
is it not, of 30 January 1941?
A Correct.
0 I have a few preliminary questions which hopefully will
help me understand the exhibit. The first is right under
the date in the upper left-hand corner is a blank space
that looks like it was covered up when the Xeroxing process
occurred. Do you know what that was or what that coverup
means?
A Yes, I do. As I testified the other day, it was a
decision when these messages were declassified to take out
technical information. That was technical information in
that space containing the name of the crypt system that this

particular message was transferred from.

Q In the lower left-hand corner, typed in, are the
letters "JD-1:" Do you know what that means?

A No, I guess I don't.

Q And next to that in a different form of stamp are the

numbers 777. Do you know what that means?

A No, I guess I don't.

0 And to the right of that are different numbers and
different print, 14383. Do you know what that means?

A Yes. Those were the serial numbers, according to this

message, by the cryptologic service. That was their
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serialization.

0 Does that mean that there were 14,383 prior messages
decoded?
A I'm not positive whether they started with an absolute

one system or not, but I would imagine they did.

Q On the next page in the lower left-hand corner of the
text are some initials written in that look like maybe JF.
Do you know what those initials are?

A That could have been the initials of the translater.

Q And after the reference in the lower right-hand corner,
Navy Trans (2-7-41) (S), do you know what the S means?

A No, I don't. They are not typical numbers. I notice
there are no such numbers on the previous exhibit we were
working with, Exhibit 23.

Q Well, I'd like to go back to the substance of the docu-
ment now. On page 1, paragraph 5, it says that in this
message -- well, the first part, this says it's in two
parts complete, up in the upper right-hand corner. Does
that mean that this came in two different sections and was
decoded in two parts, or what does that mean?

A Yes. When it says "complete," that means that both
parts are here. When they are put out in different parts,
it will say Part 1, Part 2, but when it's complete, it's
all here.

0 Paragraph 5 of this message from Tokyo to Washington,
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D.C., talks about the utilization, quote-close quote, of
United States citizens of foreign extraction other than

Japanese and aliens other than Japanese. Do you see that

reference?

A Yes.

0 Now, in paragraph 6 it talks about the utilization of
our second generation nationals. See the reference?

A Yes.

Q In your understanding of the "Magic" cables, what does

the word "utilization" mean?

A Employment.

0 Do you know if any United States citizen of foreign
extraction other than Japanese, or aliens other than
Japanese, or second generation and resident nationals, were
employed or utilized?

THE COURT: Is this aliens other than
Japanese and of extraction other than Japanese?

MR. HALL: That's right, or utilization of
second generation and resident nationals -- let me start
over again.

THE COURT: You are here excluding all
those of Japanese extraction?

MR. HALL: No, I'm going to include.

THE COURT: You're going to include. All

right.
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MR. HALL: I'm going to include paragraph
5 and paragraph 6 on the first page of A-17.
0 (by Mr. Hall) Mr. Lowman, do you know whether any
United States citizens of foreign extraction other than
Japanese, or aliens other than Japanese, or second
generation and resident nationals were employed or utilized
by Tokyo in espionage activities other than those who are
indicated by name in the documents and exhibits before the
Court today?
A Well, you are excluding the ones that I mentioned the
other day, specifically named Japanese people who were
employed by the consulate. Those are excluded in your ques-
tion. The only other information I have is, of course, all
of the military intelligence and FBI reports which names a
number of people as being involved in intelligence for the
consulates.
Q I would like to, then, in respect to that answer, if
you'll look at Exhibit A-17(f) and A-17(h), please. You
recall testifying about these two exhibits yesterday? These
are FBI --
A One of them, I believe, is an FBI and one of them is an

ONI report.

Q 17(f) is FBI and 17-(h) is an ONI report?
A That's correct.
Q Now, these are fairly complete reports, are they not,

%mwmwaHMNMWm&@&&mS%me



PENGAD/WEST, FRESNO, CA 93725

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

listing names and circumstances of suspected spies?
A I can't answer that. I don't know whether this was an
exhaustion of all the names that the Navy and the FBI had. -
There are certainly a good many in here.
Q And this indicates the fact that the FBI and the ONI
has the names of individuals who are suspected at least of
being utilized by Tokyo in its espionage work?
A. That appears to be the thrust of this ONI document, yes.

MR. HALL: Your Honor, we would ask that
while counsel has only offered the parts of these two
exhibits which are not crossed out that for purposes of
elucidating the witness's testimony with regard to the names
that intelligence forces had, both the FBI and the military,
of suspected espionage agents, that the Court review the
entire exhibit with at least that thought in mind.

MR. STONE: We would be delighted to have
those two exhibits, 17(h) and 17(f), come in totally.

THE COURT: They will be admitted in toto.
0 (by Mr. Hall) Isn't it true that "Magic" provided the
intelligence forces of the United States with a great deal
of information so that they had within their resources the
ability to identify, locate, track down, and in many cases,
apprehend both suspected and actual espionage agents of Japan?
A No. Very few names were actually named in the "Magic"

cables, as you're aware. Half a dozen or so is all.
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0 Half a dozen names were in the "Magic" cables?
A The ones we've discussed here, as I recall, were five
or six specific named individuals. They just simply did not
transmit very many names of agents.
Q How did the FBI, then, or the Naval Intelligence get
the names which appear in Exhibit 17(h) and 17(f)?
A Well, in 17 (h) several of the names came out of "Magic,"
but the great bulk of other names I assume came out of their
own investigation.
0 And isn't it true that if the "Magic" cable says we have
spies in the Army that that at least tells the FBI or the
military that they ought to look at the Army to see if there
are spies there?

THE COURT: I think that's a matter for
argument. It's in the record.
Q (by Mr. Hall) 1I'd like you to look at Exhibit A-22 -- .
I think it's A.

THE COURT: A-22(a) appears to be an ONI
letter to Hoover.

MR. HALL: Correct, of May 21, 1941.

THE COURT: Yes.
0 Now, I'd like you to take a look at the third from the
last and the second to the last paragraphs.

THE COURT: Let'é -— that would be on page

2, paragraphs 2 and 3; is that right?
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MR. HALL: Page 1.

THE COURT: Oh, you're talking about page 17?

MR. HALL: Yes. I'm sorry.-

THE COURT: Let's number them at the top,
if you will,

MR. HALL: One, two, three, four and five
from the top.

THE COURT: Of A-22.

Q. (by Mr. Hall) The fourth paragraph from the top says
that the Japanese are maintaining relations with second
generation Japanese who are now in the United States, and
the next paragraph says they already have representatives
amdng the second generation.

MR. STONE: Your Honor, it actually says
United Stafes Army.

MR. HALL: United States Army.
Q (by Mr. Hall) And the next paragraph says they already
have representatives among the second generation Japanese
working in airplane plants. Do you have any knowledge as you
sit here today that the FBI or the Military Intelligence was
not aware of the second generation Japanese referred to in
this paragraph who were in the Uﬁited States Army at or about
the time that this memorandum was prepared?
A Aware by name?

Q By identity. Name.

1047
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A No, I am not aware.

0 And we've already talked about the FBI investigation in
June of 1941, a month or so after this exhibit was prepared,
about Japanese working in airplane factories. The question
I have is do you have any knowledge as to whether the FBI

or other military intelligence had the names of all second
generation Japanese working in airplane plants who were
referred to in the fifth paragraph on page 1 of Exhibit 23?
A The names of all Japanese working in airplane plants?
No, I'm not aware.

o] Wouldn't it be fairly simple to determine the names of
all Japanese working in airplane plants on the West Coast of
the United States?

A I have no idea. All I know is they continued to

report the fact that they were there right on through the

year.
Q Now, I'd like you to take a look, if I may, at Exhibit
A-22 and A-22(d). A-22 is -- actually both of these are

documents you testified about yesterday. A-22 is a "Magic"
cable of -- |
A I don't ﬁave A-22 as such here, do I?

THE CLERK: You should have.

THE WITNESS: Previously?

THE COURT: No.

THE CLERK: Sorry. I thought you had it.
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Q (by Mr. Hall) A-22 is a "Magic" cable of May 9, 1941.
A Yes. I have it.

Q And the first paragraph on that page states, in part, -
"We have decided to make use of white persons and Negroes
through Japanese persons whom we can trust completely." Do
you have any information that the Japanese persons referred
to in that paragraph were Japanese-Americans or Japanese

aliens residing in the United States?

A Yes, I have such information.
o] And what is your information?
A The information is the "Magic" cables which names a man

named Hikida who was working amongst the Negroes and training
them for sabotage and infiltrating their movements and was

working with them.

Q Who is Mr. Hikida?
A He is identified in several Naval documents with more
information, but I can't -- I don't know the document off-

hand. I would have to get them for you.

THE COURT: Would you spell the name,
please?

THE WITNESS: I believe it's H-i-k-i-d-a.
Q (by Mr. Hall) And is he or was he a Japanese-American
or Japanese alien residing in the United States?
A I don't know, but he was certainly residing in the

United States. I do not know whether or not he was an
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alien or an American citizen.
Q I thought you testified a few minutes ago that the
"Magic" cables did not include names of people.

THE COURT: He said only a few, relatively

few.

0 (by Mr. Hall) This is one of the few?

A Yes.

Q Now, do you have any documented information which is

before the Court now in the form of exhibits which you've
reviewed that indicates to you what the term "make use" as
used in the sentence which I've just read means?

THE COURT: Well, I don't think he needs to
answer that. I think that's plain on its face.
0 (by Mr. Hall) In the next paragraph and in the same
paragraph, the second line from the bottom, it says "Main-
tain close connections with Japanese associations." Do you
have any information with you that is before the Court as to
what "close connections" means?
A Well, it's listed as one of the things they could do to
gather intelligence, so I suppose it would be to associate
themselves with various Japanese associations for the purpose
of gathering intelligence, among other things.
0 Is there anything that demonstrates that the Japanese
associations were providing, knowingly providing espionage

intelligence which they knew to be against the interests of
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the United States in connection with this maintenance of
"close connections" referred to in this paragraph.

A Yes. I believe that there is such information available.
I think that the document 17(h) is one of the documents which
provides that kind of information. There the Japanese took
over a whole Japanese consul to go over a whole complex of
Japanese associations for the purpose of intelligence.

Q Is that the only example you have?

A There is a message which says that certain of these
associations are subsidized by the Japanese government, and
of course, the ONI report, for example, of 4 December 1941,
lists in great detail a number of associations that they
believe are connected with either potential intelligence or
potential sabotage.

0 In the next paragraph iﬁ the middle of that paragraph

is the phrase, "We hope to be able to obtain accurate and

detailed intelligence reports.” Do you see that phrase?
A Yes.
0 Am I correct in assuming that then ‘as of the date of

this cable the Japanese had not yet been obtaining accurate
and detailed intelligence reports?

A This message, if you note, references a previous
Japanese message 180. That 180 asked, in essence, for a
status report on how well the various consulates and the

embassies were doing in following the directions that had
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been sent out in 180. This report is an answer to that. It
is a status report back, and like all status reports, it
includes what has already been done, what is being done, ‘and
what they consider the next step to be.
Q In Exhibit A-22(d), paragraphs, for example on that,
Exhibit b, ¢, 4 and e, talking about close contact, close
surveillance, close contact. Is there anything in this
document which implies that the people with whom contact was
close were consciously aiding the enemy?

THE COURT: Well, I think the document
speaks for itself.
Q Exhibit A-22(j), please, to the witness. You testified
yesterday about this document which is a memorandum of
subversive activities by consular and diplomatic services

of the Japanese government in the United States dated June

27, 19417

A Yes.

Q Is this prepared by the Federal Bureau of Investigation?
A That's what it says, yes.

Q And on the second page in the ForWard, the first para-

graph, if you could glance at that. Then I have a question.
"During September"?

No; the first paragraph in the Forward.

Oh, in the Forward. "The information contained . . ."?

Right. Just glance at that so I can ask you a question

1052
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about it.
A Yes, I have read it.
Q That paragraph indicates, does it not, that the FBI is
utilizing "Magic" or at least the information in sanitized
versions of "Magic" as a part of its effort to gain intelli-
gence about the Japanese espionage activities in the United
States?
A At this period of time the FBI certainly didn't have the
intelligence from "Magic" and there is an implication --

THE COURT: Did you say did or did not
have?

THE WITNESS: Did have.
A (continuing) And so I think thére is an inference in
here it might come from "Magic", yes..
Q As with the other exhibits, the numbers of which I can't
remember at the moment, which were offered by counsel except
for the X'd out parts, we would ask that the X'd out parts
be included to show the --

THE COURT: In this A-22(j)? All right.
I'll consider that material.
Q (by Mr. Hall) I have one question, however, about the
A-22(j). On the third page of the exhibit and on another
page of the exhibit are portions which are blacked out. Do
you know what that means? It looks as if it's been censored

in some fashion.
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A I would suppose that the FBI --

MR. STONE: Your Honor, before he answers
this, there was supposed to be a stipulation. My custodians
are not here. May I explain why they're blacked out, since
that only goes to the document?

THE COURT: Do you know why it's blacked
out?

MR. STONE: Yes, I do.

THE COURT: 1Is that all right, Mr. Hall?

MR. HALL: Fine.

MR. STONE: In order to get.this document
released, the FBI goes through and does their own sanitizing.
Any blacking out on this document was done within the last
month by the FBI and I'll be happy to provide the guide that
explains the letters on the side which is a standard guide,
like an A might mean that there is a name in there and
they're not sure if that person has been identified publicly,
and a B might be something else, so any of the blacking out -

THE COURT: That's enough. It was done
recently and done by the fBI?

MR. STONE: Yes. There is one other thing
about the document that I think I ought to say on its face
as long as it's going in totally.

Under many of the paragraphs where the

typing you can see in the Xeroxing is of a carbon and thick.

1054
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