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Mental Disorder and the Civil/Criminal Distinction

Grant H. Morris’

[. Introduction

In his song, “Ring Them Bells™* Bob Dylan sounds an darm. “The shepherd is
adeep,” hetdlsus, “and the mountains are filled with logt sheep.” Dylan recites alitany of
disastrous consequences that can only be averted if the faithful are awakened and renew
ther faith. Thefind line of that song is particularly disturbing: “And they’ re bresking down
the distance between right and wrong.”

This essay discusses one ingtance in which the distance between right and wrong has
broken down. It isthe evaporating distinction between sentence-serving convicts and
mentally disordered nonconvicts who are involved in, or who were involved in, the crimina
process—people we labd as both bad and mad. By examining one Supreme Court case from
each of the decades that follow the opening of the University of San Diego School of Law,
the essay demonstrates how the promise that nonconvict mentaly disordered persons

would be treated equally with other civilly committed menta peatients was made and then

"Professor of Law, University of San Diego School of Law; Clinical Professor,
Department of Psychiatry, School of Medicine, University of Caifornia, San Diego

!BOB DYLAN, Ring Them Bells, on OH MERCY ALBUM (CBS Records Inc. 1989).
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broken.

I1. The 1960s: Baxstrom v. Herolc?~The Promise Made

On May 17, 1954, only six weeks after the University of San Diego School of Law

commenced operations,® the United States Supreme Court decided the historic case of
Brown v. Board of Education.* To the question: “Does segregation of children in public
schools solely on the basis of race, even though the physical facilities and other ‘tangible
factors may be equd, deprive the children of the minority group of equa educationa
opportunities?,” the unanimous Court responded: “We believe that it does.” Such
Segregation deprives minority group children of the equa protection of the laws guaranteed
them by the Fourteenth Amendment.® With smple elegance, Chief Justice Warren, writing
for the Court, declared: “ Separate educationd facilities are inherently unequal.””

Theright of amilarly Stuated persons to be treated equaly before the law is not

2383 U.S. 107 (1966).

3The University of San Diego School of Law commenced operations on April 5,
1954.

4347 U.S. 483 (1954)
51d. at 493.

®ld. at 495. The Fourteenth Amendment provides that no state shall “deny to any
person within itsjurisdiction the equa protection of the laws” U.S. CONST. amend. XIV, 8§
1.

Id. Although Rosa Park’ s arrest in Montgomery, Alabama on December 1, 1955
for refusing to stand to dlow awhite bus rider to take her seat is generdly regarded asthe
event that started the civil rights revolution, Brown’s promise thet the law will treat equaly
persons of different races presaged Ms. Parks' arrest by eighteen months,

-2-
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limited to persons of different races. Nonconvict menta patients, for example, are
amilarly stuated with each other and cannot be treated as convicts. Inits 1966 decison in
Baxstromv. Herold,? the Supreme Court held unconstitutional aNew Y ork statute that
authorized, through adminidrative decison, the civil commitment of mentally ill, sentence-
expiring convicts and their continued confinement in a maximum security mental
ingtitution operated by the Department of Correction.® Under the invaidated statute,
sentence-expiring convicts were the only persons subject to civil commitment who were
denied ajury review on the question of whether their mental condition met the civil
commitment criteria. They were aso the only persons who were denied court hearings on
the question of whether they were dangeroudy mentdly ill, a prerequisite for confinement
in amaximum security menta ingtitution.

Writing for a unanimous Court,** Chief Justice Warren rejected the assartion that a
person’s crimina tendencies or dangerous propengties are established by his or her past
crimina record.? Equal protection “demands’™® that sentence-expiring convicts receive the

same procedurd safeguards that al others recelve in the civil commitment process, they

8383 U.S. 107 (1966).

°d. at 110-11.

91d. at 110-13.

1 Justice Black concurred in the result but wrote no opinion. 1d. at 115.
2|d. at 114.

*Demands’ isthe word choice of the Chief Justice. 1d. at 115.

-3-
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cannot be specidly classfied to avoid the standard procedura roadblocks to civil
commitment.** Equal protection also demands that they receive the same procedurd
safeguardsthat al other civilly committed patients receive before they may be placed in
maximum security confinement; they cannot be specidly cdlassified to avoid the sandard
roadblocks to such placement.”® “[T]hereis no conceivable basis” wrote the Chief Justice,
“for digtinguishing the commitment of a person who is nearing the end of apend term from
dl other civil commitments™

Although the Baxstrom Court considered only a sentence-expiring convict’ s right
to procedural protectionsin the civil commitment process and in decisons to place the
patient in maximum security confinement,’ just six years later, the Court construed its
Baxstrom precedent broadly, stating: “Baxstrom held that the State cannot withhold from a

few the procedura protections or the substantive requirementsfor commitment thet are

¥Baxstrom, 383 U.S. at 110.
B1d. at 110.
161d. at 111-12 (1966).

1"See also Humphrey v. Cady, 405 U.S. 504 (1972). In Humphrey, the Supreme
Court gpplied its Baxstrom precedent to an individua convicted of the misdemeanor of
contributing to the delinquency of aminor. In lieu of aone-year maximum sentence, he
was committed pursuant to the Wisconsin Sex Crime Act to the sex deviae facility in the
date prison for a potentidly indefinite period, i.e,, initid commitment for aperiod equa to
the maximum sentence followed by renewable five-year commitment periods. 1d. at 506,
507. The Court ruled that petitioner’s contention that he was denied equa protection in the
renewa commitment, which did not accord him ajury trid accorded other persons
undergoing civil commitment, was substantid enough to warrant an evidentiary hearing in a
federa habeas corpus proceeding. Id. at 508.

-4-
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availableto al others™® If convicts were to be civilly committed upon expiraion of their
crimina sentences, the state was required to use the same civil commitment satutes-the
same procedures and same criteria—used to civilly commit any other person, and to commit
them to menta hospitals in which dl other civilly committed patients were placed, not in a
facility administered by the Department of Correction. Sentence-expiring convicts could

not be separately categorized for civil commitment purposes® After al, when aprisoner’s

18Jackson v. Indiana, 406 U.S. 715, 727 (emphasis added).

YAsaresult of the Baxstrom decision, nearly one thousand sentence-expiring
prisoners were discharged from confinement under the uncongtitutiona law that mandated
their placement in maximum security mental hospitals administered by the New Y ork State
Department of Correction. Almogt dl of the 992 Baxstrom patients were civilly
committed—using the criteria and procedures applicable to al others who were civilly
committed—and placed in menta hospitals administered by the New Y ork State Department
of Menta Hygiene. Within a six-month period, 79 were discharged to the community, 22
were conditionaly released on convaescent care, 273 were reclassfied to voluntary
patient status, and 24 were reclassified to informa patient satus. Only six had to be
retransferred to maximum security hospitals operated by the Department of Corrections as
dangeroudy mentdly ill. Within the following Sx months, an additiond Sxty-eight
Baxstrom patients were discharged and only one was retransferred to a maximum security
hospitd. Grant H. Morris, “ Criminality” and the Right to Treatment, 36 U. CHI. L. REV.
784, 795 (1969). The results strongly suggest that psychiatristsin the Department of
Mental Hygiene: (1) overpredicted dangerous mentd illness, (2) were unwilling to accept
and treat as menta patients those who were identified as* dangerous’ or labeled as
“criminds” and (3) had the ahility to treat such patients when they were integrated with and
given trestment indistinguishable from that provided to other civilly committed mental
patients. Id. at 796. See also HENRY J. STEADMAN & JOSEPH J. COCOzZA, CAREERS OF
THE CRIMINALLY INSANE 55-161 (1974) (finding that the Baxstrom patients were not very
dangerous and were successfully treated in civil menta hospitals, id. at 108, and that when
released to the community, few displayed dangerous behavior, id. at 158); Grant H. Morris,
The Confusion of Confinement Syndrome: An Analysis of the Confinement of Mentally
I1l Criminals and Ex-Criminals by the Department of Correction of the Sate of New
York, 17 BUFF. L. REV. 651, 670-75 (1968) [hereinafter Morris, Confusion of
Confinement].

-5-
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sentence expires, his or her debt to society has been paid, and the prisoner is no longer
subject to further punishment.

Although Baxstrom was decided dmost forty years ago, it isnot just aviable
precedent, it is a venerable precedent. Baxstrom has been cited in 505 court decisions,
including nineteen Supreme Court decisions.®

[11. The 1970s: Jackson v. Indiana®-The Promise Extended

Prior to 1972, crimind defendants found mentally incompetent to sand trid, i.e,

unable to understand the crimina proceedings againgt them or to assist in their defense,?

2See Westlaw Keycite for Baxstrom v. Herold, 383 U.S. 107 (1966) (examined on
December 22, 2003). The Supreme Court most recently cited Baxstrom in Kansasv.
Hendricks, 521 U.S. 346, 369-70 (1997). Justice Thomas, who wrote the Court’s mgjority
opinionin Hendricks cited Baxstrom, as did Justice Kennedy, who wrote a concurring
opinion. Id. at 372 (Kennedy, J., concurring). See infra text accompanying notes 112-16.

21406 U.S. 715 (1972).

“See, e.9., 18 U.S.C.A. 84241 (2000). The Supreme Court has ruled that the
prohibition againgt conducting acrimind trid of an incompetent defendant “is fundamental
to an adversary system of justice” Dropev. Missouri, 420 U.S. 162, 172 (1975). The
suspension of crimind proceedings is warranted to assure the accuracy, fairness, and
dignity of thetrid process and to judtify the impaosition of punishment if the defendant is
convicted. In many cases, the accused may be the only individua who has knowledge of the
facts underlying the crimind charge, and thus, an accurate assessment of guilt requiresthe
defendant’ s assstance. To assure fairness in the crimina process, the accused must have
the basic capacity to assst counsd in presenting adefense. The dignity of the crimind
process would be undermined by the spectacle of an incompetent defendant’ strid. The
objective of punishment requires that a convicted defendant comprehend the reasons why
the court isimposing punishment. Note, Incompetency to Stand Trial, 81 HARV. L. REV.
454, 457-59 (1967); Barbara A. Weiner, Mental Disability and the Criminal Law, in
AMERICAN BAR FOUND., THE MENTALLY DISABLED AND THE LAW 693, 694 (Samudl J.
Brake et d. eds. 3d ed. 1985). The suspension of crimina proceedings against
incompetent defendants is *a by-product of the ban againgt trid in absentia; the mentdly

-6-
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were confined until their competence was restored.?® For many, “afinding of
incompetence to stand trid was tantamount to alife sentence.” However, in Jackson v.
Indiana,? the Supreme Court, again in a unanimous®® decision, invaidated a Satute
permitting indeterminate, and potentidly life-time, commitment of a mentaly retarded,
deaf-mute person who had been found incompetent to stand trial.?” The Court ruled that its
sx-year old Baxstrom principle was not limited to sentence-expiring convicts but gpplies

aswdl to mentaly incompetent crimind defendants: “If criminal conviction and

incompetent defendant, though physicaly present in the courtroom, isin redity afforded
no opportunity to defend himself.” Caeb Foote, A Comment on Pre-Trial Commitment of
Criminal Defendants, 108 U. PA. L. REV. 832, 834 (1960).

A 1965 study of Matteawan State hospital, a maximum security ingtitution
administered by the New Y ork State Department of Correction, reveded that 208 of the
1062 mentally incompetent defendants at that facility had been detained there for twenty
years or more. SPECIAL COMM. ON THE STUDY OF COMMITMENT PROCEDURES AND THE
LAW RELATING TO INCOMPETENTS, ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK,
MENTAL ILLNESS, DUE PROCESS AND THE CRIMINAL DEFENDANT 73 (1968). The patient
longest in residence at Matteawan at that time was an eighty-three-year-old patient who had
been accused of burglary in 1901 and who had been found mentaly incompetent to stand
trid. Id. at 72. After sxty-four years of confinement at Matteawan, he was, at least
theoretically, still awaiting restoration to competence so that he could undergo a crimind
trid.

2'Grant H. Morris & J. Reid Moy, Out of Mind? Out of Sght: The Uncivil
Commitment of Permanently Incompetent Criminal Defendants 27 U.C. DAVISL. REV. 1,
4 (1993).

25406 U.S. 715 (1972).

26 Justice Powell and Justice Rehnquist did not participate in the Court’s
condderation or decison of the case. 1d. at 741.

\d. at 717-19, 738.

https://digital.sandiego.edu/lwps_public/art18
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imposition of sentence are insufficient to justify less procedural and substantive protection
agang indefinite commitment than that generdly avalable to dl others, the merefiling of
crimina charges surdly cannot suffice”?® Equal protection is denied when incompetent
crimina defendants are subjected to a more lenient commitment standard (i.e.,
incompetence to stand crimind trid) and to amore stringent release standard (..,
restoration of trial competence) than is gpplicable to dl other persons who are not charged
with crimes and who could only be detained under the state’ s civil commitment laws?®
Although the finding of incompetence to stand trid may judtify a brief period of
detention designed to restore the defendant’ s competence, due process requires that
incompetent defendants who cannot soon be restored to competency either must be
released or be subjected to “the customary civil commitment proceeding that would be
required to commit indefinitely any other citizen.”* Although the Court declined to
gpecify when civil commitment or release must occur, the Court noted that detention of
incompetent defendantsis gppropriate only for those who * probably soon will be able to

gtand trid.”*! And even for those defendants, the Court required that commitment “must be

2|d. at 724.
#|d. at 730.
1d. at 738.

31Jackson, 406 U.S. a 738. Anincompetent defendant can only be held for a
“reasonable period of time necessary to determine whether thereis a subgstantial probability
that he will attain that capacity in the foreseegble future” Id. If such probability does not
exig, the defendant must be released or civilly committed. If such probability does exigt,
the defendant may be detained for alimited time to attempt to restore his or her

-8-
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justified by progress toward that god.”*?

Although Jackson was decided more than thirty years ago, it, too, is not just aviable
precedent, it is a venerable precedent. Jackson has been cited in 636 court decisions,
including twenty-five Supreme Court decisions

V. The 1980s: Jonesv. United States*~The Promise Broken

If sentence-expiring convicts and permanently incompetent crimina defendants
cannot be specidly classified for civil commitment purposes, it islogica to assume that
any nonconvict cannot be specidly classified for that purpose-even if theindividua has
been involved in the criminal process.  In Jackson, the Supreme Court noted that the
Baxstrom principle had been extended to post-trid commitment decisons involving
individuas who had been absolved from crimind responsibility by insanity verdicts® A

successful insanity defense precludes crimina responsibility. A serioudy mentaly

competency. 1d.
2d.

3See Westlaw Keycite for Jackson v. Indiang, 406 U.S. 715 (1972) (examined on
December 22, 2003). The Supreme Court most recently cited Jackson in Zadvydas .
Davis, 533 U.S. 678, 690 (2001) (noting that when detention's goa is no longer practicaly
attainable, detention no longer “bear[s][a] reasonable relation to the purpose for which the
individua [was] committed.” Jackson, 406 U.S. at 738). In 2003, Justice Souter, joined by
Justice Stevens and Justice Ginsberg, wrote a dissenting opinion that cited Jackson for the
same principle. Demore v. Hyung Kim, 538 U.S. 510, 123 S. Ct. 1708, 1726, 1732 (2003)
(Souter, J., dissenting).

3463 U.S. 354 (1983).
%Jackson v. Indiana, 406 U.S. 715, 724 (1972).

-O-

https://digital.sandiego.edu/lwps_public/art18 10



Morris:

disordered person who engagesin crimina behavior but who is found not guilty of the
crime because of that disorder is not blameworthy and is not subject to crimina
punishment.

Relying upon Baxstrom, the Court of Appedls for the Digtrict of Columbia Circuit,®
and the highest appellate courtsin severa states®” held that an insanity verdict could not by
itsdf judtify the indeterminate detention of an insanity acquittee. Although afinding of
insanity at the time of the crimina act warrants a post-trid evauation of the acquittee’s
current menta condition, once that evauation is completed, the acquittee should not be
digtinguished from other nonconvict mentaly disordered personsin the criteria gpplied to

the commitment decision and the procedures employed in the commitment process.®

%Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968). Chief Judge David Bazelon,
writing for the court, relied on Baxstrom as establishing the principle that “the commisson
of crimind acts does not give rise to a presumption of dangerousness which, stlanding
aone, judtifies subgtantia difference in commitment procedures and confinement
conditions for the mentdly ill.” I1d. & 647. To confine an insanity acquittee without
affording him the standard civil commitment procedurd protections denies him equa
protection. Id. at 652. The court rgjected the argument, which the Supreme Court aso
rgjected in Baxstrom, that expeditious commitment of nonconvict mentdly ill personsis
justified because of their dangerous or crimind propendties. Id. at 649.

3'See, e.g., State v. Clemons, 515 P.2d 324, 328-29 (Ariz. 1973); Wilson v. State,
287 N.E.2d 875, 881 (Ind. 1972); People v. McQuillan, 221 N.W.2d 569, 579-80, 586
(Mich. 1974); Peoplev. Laly, 224 N.E.2d 87, 92 (N.Y. 1966); State v. Krol, 344 A.2d 289,
296-99 (N.J. 1975); State ex rel. Kovach v. Schubert, 219 N.W.2d 341, 346-47 (Wis.
1974), appeal dismissed, 419 U.S, 1117, cert. denied, 419 U.S. 1130 (1975).

3See generally Grant H. Morris, Dealing Responsibly with the Criminally
Irresponsible, 1982 ARIZ. ST. L. J. 855 (asserting that dthough insanity acquittees can be
subjected to a post-trid evauation to assess their current mental condition, they should not
be distinguished from other nonconvict mentaly disordered persons in commitment,
release, and trestment decisions).

-10-
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Neverthdess, inits 1983 decision in Jones v. United States,* anarrowly divided
Supreme Court held that “insanity acquittees congtitute a specid classthat [can] be treated
differently from other candidates for commitment.”*® Asa specid class, insanity
acquittees can be subjected to automatic, indeterminate commitment** without first
undergoing the civil commitment process. For civil commitment generdly, the dateis
required to prove, by clear and convincing evidence, that the person is both mentaly ill and
dangerous.*? According to the five-judge Jones mgjority, the State has no such burden for
insanity acquittee commitment. In his crimind trid, Jones pleaded insanity as adefense to
the crime charged againg him.*® The insanity verdict established beyond a reasonable doubt
that he committed acrimind act and did so because of mentd illness* The legidature

may determine that the insanity verdict supports an inference of continuing mentd illness®

39463 U.S. 354 (1983).
), at 370.

“IThe Didtrict of Columbia statute interpreted in the Jones case provided, and
continues to provide, thet within fifty days of commitment, ajudiciad hearing shdl be hed
a which the insanity acquittee can prove hisor her digibility for release. D.C. CODE § 24-
501(d)(2)(A) (2001). At that hearing, the burden is placed on the insanity acquittee to
prove by a preponderance of the evidence that he has recovered his sanity and will not in the
reasonable future be dangerous to himsdlf or others. 1d. § 24-501(d)(2)(B), (e).

“2Addington v. Texas, 441 U.S. 418, 432-33 (1979).
“3Jones, 463 U.S. at 359-60.

“d. at 363.

“1d. at 366.

-11-
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and continuing dangerousness.*® Thus, insanity acquittees can be distinguished from others,

such as incompetent crimind defendants, about whom such proof is lacking.*’

“0ld. at 364. The Jones mgjority reasoned that proof of the commission of a
crimina act is*“concrete evidence’ that “may be at least as persuasve as any prediction
about dangerousness that might be made in a civil-commitment proceeding.” Id.

4"The Court distinguished insanity acquittees from persons subjected to the regular
civil commitment process without any crimina charges brought againg them and from
crimina defendants found incompetent to stand triad. Incompetent crimina defendants
cannot be committed indefinitely because no affirmative proof has been offered that they
committed crimind acts or were dangerous. 1d. at 364 n.12 (discussing Jackson v.
Indiana, 406 U.S. 715 (1972)).

Some states have enacted statutes that provide for an evidentiary hearing on the
question of a permanently incompetent defendant’s guilt of the crime charged. See, e.g.,
725 ILL. COMP. STAT. ANN. 5/104-25 (West Supp. 2004); N.M. STAT. ANN. § 31-9-1.5
(Michie 2000). If, at that hearing, the defendant is found to have committed a crime, he or
sheis subjected to additiona trestment without undergoing the civil commitment process.
Some might assert that, consistent with Jones, the determination of factud guilt in the
evidentiary hearing judtifies the extended commitment of permanently incompetent
crimina defendants. Such gatutes, however, do not conform to the requirements of
Jackson v. Indiana, 406 U.S. 715 (1972). In Jackson, the Supreme Court declared that the
purpose of committing an incompetent is to determine whether the individua will be
restored to competency in the near future, and if so, to treet the individua toward that end.
Jackson, 406 U.S. a 738. No other purpose was identified by the Court in Jackson, and no
other purpose has been identified by the Court since it decided Jackson. Because afactua
finding of guilt is not related to progress in treetment to restore competence, afactud guilt
hearing cannot judtify an extended period of trestment. Even if the factua guilt finding
could justify placement of incompetent defendants into a specid class for commitment
purposes initidly, the specid commitment must end when the judtification for that
commitment ends. If the incompetent defendant has not progressed toward restoration of
competence, he or she can no longer be committed as an incompetent defendant.
Subsequent commitment of the permanently incompetent defendant, if it isto occur a dl,
must be achieved through the customary civil commitment process used to commit any
other citizen. Jackson, 406 U.S. at 738. See Morris & Meoy, supra note 24, at 18-23
(critiquing the use of evidentiary hearings to etablish guilt of permanently incompetent
crimina defendants so that they may be detained without customary civil commitment
proceedings).

-12-
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In a dissenting opinion,*® Justice Brennan challenged the majority’ s logic. He noted
that an insanity trid focuses on the defendant’ s menta condition in the past, a the time of
the alleged crimina act. The pogt-trid commitment decision focuses on the defendant’s
menta condition now and in the future. The finding of insanity at the time of the crimind
act amply does not provide an adequate basis from which to infer the present and future
menta condiition of the insanity acquittee®®  Insanity acquittees are similarly situated with
sentence-expiring convicts who can “not be trested differently from other candidates for
aivil commitment.”®  Just as the state bears the burden of proving that sentence-expiring
convicts and others subjected to the civil commitment process are currently mentaly ill
and dangerous, the state should aso be obligated to prove the same for insanity acquittees.
Michael Jones, for example, had been charged with shoplifting. 1f he had been found guilty
of this nonviolent, petit larceny, the maximum sentence that could have been imposed was
oneyear.>' Ingead of that one year of punishment, he faced indeterminate—potentialy
lifetime—confinement as an insanity acquittee. Justice Brennan asserted that the Jones
mgority did not “purport to overrule Baxstrom or any of the cases which have followed

Baxstrom. Itisclear, therefore, that the separate facts of criminaity and mentd illness

8 Jugtices Marshdl and Blackmun joined in Justice Brennan's dissenting opinion.
Jones, 463 U.S. a 371 (Brennan, J., dissenting), and Justice Stevens wrote a separate
dissent. Id. at 387 (Stevens, J., dissenting).

“Seeid. at 377 (Brennan, J., dissenting).
0|d. at 376.
> Jones, 463 U.S. at 359.

-13-
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cannot support indefinite psychiatric commitment, for both were present in Baxstrom.”>2

Michael Perlin has asserted that the Jones mgjority’ s abrupt departure from the
Court’ s Baxstrom and Jackson precedents was an overtly politica decison designed to
restore the public’ s faith in the judicia process® He may well be correct. After al, Jones
was decided exactly one year and eight days after the insanity acquitta verdict of John
Hinckley for his attempted assassination of President Rondd Reagan.>

V. The 1990s. Kansasv. Hendricks®The Promise Forgotten

In 1990, the state of Washington enacted the nation’ s first Sexually Violent Predator

52|d. a 380 (Brennan, J,, dissenting). In Foucha v. Louisiana, 504 U.S. 71 (1992),
the Court held that due process precludes the continued detention of a dangerous, but not
mentdly ill, insanity acquittee. 1d. at 83. Justice White, who wrote the mgority opinion,
aso addressed the equd protection issue in a portion of the opinion in which three other
justicesjoined. Justice White embraced and gpplied Justice Brennan's equa protection
andyssin Jones. Because the sate did not provide for continuing confinement of
sentence-expiring convicts who may be dangerous when their sentences expire, it may not
continue the confinement of insanity acquittees who may be dangerous but who are no
longer insane. 1d. at 85. The State lacked a particularly convincing reason for
discriminating againg insanity acquittees who are no longer mentdly ill. 1d. at 86. They
are amilarly stuated with sentence-expiring convicts. 1d. at 85. If sentence-expiring
convicts cannot be separatdly categorized for civil commitment purposes, insanity
acquittees who are no longer mentaly ill cannot be so categorized.

%3See Miched L. Perlin, “ For the Misdemeanor Outlaw” : The Impact of the ADA
on the Institutionalization of Criminal Defendants with Mental Disabilities, 52 ALA. L.
REV. 193, 211-12 (2000). See generally MICHAEL L. PERLIN, THE JURISPRUDENCE OF THE
INSANITY DEFENSE 333-48 (1994).

John W. Hinckley attempted to nate President Ronald Reagan on March 30,
1981. After alengthy trid, the jury rendered a verdict of not guilty by reason of insanity on
June 21, 1982. The Jones case was decided by the Supreme Court on June 29, 1983.

55521 U.S, 346 (1997)

-14-
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[SVP| legidation.®® Within five years, a handful of states enacted simiilar, if not virtualy
identicd, legidation.>” Unlike the sexua psychopath legidation that it replaced,®® SVP

datutes did not merely substitute indeterminate confinement in a menta hospita for

%6See 1990 Wash. Laws ch. 3 (codified at WASH. REV. CODE ch. 71.09 (88
71.09.010-.902) (West 2002 & Supp. 2004)).

>’See ARIZ. REV. STAT. ANN. 88 36-3701 to -3717 (West 2003) (enacted originaly
by 1995 Ariz. Sess. Laws ch. 257); CAL. WELF. & INST. CODE 88 6600-6609.3 (West 1998
& Supp. 2004) (enacted originally by 1995 Cal. Stat. ch. 763, § 3); KAN. STAT. ANN. 88 59-
29a01 to 21 (1994 & Supp. 2003) (enacted originadly by 1994 Kan. Sess. Laws ch. 316);
MINN. STAT. ANN. 8§ 253B.185 (West 2003) (enacted originaly by 1994 Minn. Laws, 1st
. Sess, ch. 1, art. 1, 8 3, which defined “sexually dangerous person” in 8§ 253B.02 (18¢));
WIS. STAT. ANN. 88 980.01—.13 (West 1998 & Supp. 2003) (enacted originally by 1993
Wis. Laws 479, § 40). After the United States Supreme Court upheld the condtitutionality
of SVPlegidadionin Kansas v. Hendricks 521 U.S. 346 (1997), several more states
enacted SVP legidation. See infra note 85.

8Forty years ago, sexua psychopath legidation had been enacted in more than half
the states. Weiner, supra note 22, a 739. Through such legidation, crimina defendants
charged with or convicted of sex crimes and facing a determinate sentence could be
detained indefinitely for treatment until they were no longer dangerous. Seeid. at 740-41.
Sexud psychopath legidation was discredited, however, by the inability of psychiatrists and
other mentad hedth professonds to identify a gpecific mentd disorder experienced by
individuas who should be included within the targeted group and by the lack of successful
trestment methodologies to improve their condition. Id. at 741-43. The absence of
trestment destroyed any valid basis for distinguishing sexud psychopath prisoners from
other prisonersin order to subject them to indeterminate commitment. Millard v. Cameron,
373 F.2d 468, 473 (D.C. Cir. 1968).

Sexud psychopath legidation was dso chdlenged as violating procedura due
process. For example, in Specht v. Patterson, 386 U.S. 605 (1967), a unanimous Supreme
Court ruled that the possibility of indeterminate confinement based on anew finding of
fact—that the person congtitutes athreat of bodily harm to the public, or is a habitua
offender and mentally ill-entitled the person subjected to commitment under Colorado’s
Sex Offenders Act to the full panoply of due process protections, including theright to
counsd, to have an opportunity to be heard, to be confronted with witnesses, to cross-
examine, to offer evidence of his own, and to have findings adequate to make a meaningful
appeal. Fpecht, 386 U.S. at 609-10.
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determinate punishment in a prison; rather, it added indeterminate confinement upon
completion of the offender’s crimind sentence.

In 1997, the Supreme Court upheld the condtitutiondity of Kansas's SVP Act™®
agang three daims of condtitutiond infirmity.®® Under the Kansas statute, a sentence-
expiring convict could be civilly committed as an SVP if he had a“mentd abnormdity” or a
“persondity disorder” that made him “likdly to engage in predatory acts of sexud
violence™® In Kansas v. Hendricks®? the Court held that the Act satisfied substantive due
process requirements.®  Justice Thomas, writing for the Court’ s five-justice mgjority,
noted that civil commitment statutes have been sustained when they limit the class of
persons eligible for confinement to those who, because of mentd illness, are dangerous
and who are unable to control their dangerousness.®* Although the K ansas statute used the

term “menta anormality” rather than “mentd illness” Justice Thomas dismissed the

K AN. STAT. ANN. 88 59-29a01 to 21 (1994 & Supp. 2003) (enacted origindly by
1994 Kan. Sess. Laws ch. 316).

%K ansas v. Hendricks, 521 U.S. 346, 371 (1997).

1K AN. STAT. ANN. 88 59-29a02(a) & 59-29a07 (Supp. 2003). Asorigindly
enacted, and as interpreted by the Supreme Court in Hendricks, the statute defining SVPs
referred to “predatory act of sexud violence.” Act of May 19, 1994, ch. 316, § 2, 1994
Kan. Sess. Laws 316 . The statute has been amended and now refersto “repeat acts of
sexud violence” KAN. STAT. ANN. § 59-29a02(a) (Supp. 2003).

%2521 U.S. 346, 356-60 (1997).

®3d. at 356-60. U.S. CONST. amend. X1V providesthat no state “shal deprive any
person of . .. liberty without due process of law.”

®Hendricks, 521 U.S. at 358.

-16-
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importance of the distinction, declaring that “the term *mentd illness is devoid of any
talismanic Sgnificance”® The legidature may define terms of amedica nature for legd
purposes and need not mirror the definitions of the medica profession.®

The mgority dso found that the Act did not violate the Congtitution’ s prohibition
againgt double jeopardy®” or ex post facto lavmeking.8 The Court accepted as true the
legidature s stated intention to create anew civil commitment scheme for SVPs, rather
than to inflict additional punishment for past crimind acts® Hendricks failed to prove that

the legidation was punitive either in purpose or effect.” Incapacitation’—depriving the

®1d. a 359. Justice Thomas used, without attribution, language employed by the
Supreme Court of Wisconsin two years earlier.  1n adecison upholding the
condtitutiondity of Wisconan's SVP dtatutes, that court stated: “[T]hereis no talismanic
sgnificance that should be given to the term ‘mentd illness’” Statev. Pog, 541 N.W.2d
115, 122 (1995), cert. denied, Post v. Wisconsin, 521 U.S. 1118 (1997).

%6Hendricks, 521 U.S. at 359.

®’|d. at 360-70. U.S. CONST. amend. V, made applicable to the states through U.S.
CONST. amend. X1V, provides that no person shal “be subject for the same offense to be
twice put in jeopardy of life or limb.”

®®Hendricks 521 U.S. at 370-71. U.S. CONST. art. 1, § 9, cl. 3, made applicable to
the states through U.S. CONST. amend. XIV, provides that no “ex post facto Law shdl be

®Hendricks 521 U.S. at 361. But see Statev. Post, 541 N.W.2d 115, 135 (1995)
(Abrahamson, J.,, dissenting), cert. denied, Post v. Wisconsin, 521 U.S. 1118 (1997). In
dissenting from a pre-Hendricks Wisconsin Supreme court decision upholding the
condtitutiondity of that state’ s SV P statutes, Justice Shirley Abrahamson asserted, “If
reference to treatment were sufficient to render a statute civil, [Wisconsin's satutes that
govern] prisons and jails, would be transmogrified into a civil satute” Id. at 137.

Hendricks 521 U.S. at 361. In finding that the SVP Act was not proven to have a
punitive purpose, the mgority noted that, unlike a crimind satute, the Act did “not affix

-17-
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dangeroudy mentdly ill of their freedom-s a*legitimate nonpunitive governmentd
objective.”” Thus, even if SVPs suffer from an untreatable condition, they may be detained
50 long as they pose a danger to others.”® If trestment is possible, the fact that the Sate
provides treetment only incidentdly to its primary incagpacitation objective, does not render
the statutes punitive.” Because the Act was found to have a nonpunitive purpose, neither a
double jeopardy nor an ex post facto claim could be sustained.” Hendricks was not
subjected to multiple punishments because SVP civil commitment is neither punishment

that follows a second prosecution for the same crime for which he served a crimind

sentence,”® nor punishment for conduct that was legal before the statutes were enacted.””

culpability for prior crimind conduct,” id. at 362, and did not require scienter for
commitment. 1d. The Act did not function as a deterrent because those committed as SVPs
are unable to exercise control over their behavior and are “unlikely to be deterred by the
threat of confinement.” Id. at 362-63. Additionaly, SVPs experience essentidly the same
conditions experienced by other civilly committed persons, not the more restrictive
conditions experienced by prisoners. Id. at 363. The Act’suse of crimina process-type
procedura safeguards to identify those who are civilly committable did not convert the
proceedings into crimina proceedings. 1d. at 363.

d. at 365.

2|d. at 363.

d. at 365-66.

"|d. at 366-67.

1d. at 369.

"®Hendricks 521 U.S. at 369.

Id. & 371. Although Justice Kennedy joined in the Court’s mgjority, he wrote a
short concurring opinion expressing his concern about the use of civil commitment lawsto
confine those who have aready been punished through the criminal process. 1d. at 371-72

-18-
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Jugtice Breyer wrote a dissenting opinion. Three of the four dissenting justices
agreed with the mgjority that a state may enact separate civil commitment statutes
applicable to different categories of committable individuals.”® Hendricks could be civilly
committed as an SVP because he suffered from a mental disorder—pedophilia—and lacked
the ability to control his dangerous actions.” Without considering separately whether
substantive due process requires the state “to provide trestment that it concedes is
potentially available to a person whom it concedes is treatable,”® the four dissenters
focused on the ex post facto claim that posed the sameissue®  In their view, the Satutes
impermissibly imposed punishment by delaying trestment until Hendricks completed his
prison sentence.® Under the Act, diagnosis, evauaion, and commitment
proceedings—prerequisites for trestment—did not occur until the convict’s crimind

sentence was about to expire. Additionaly, when commitment proceedings were

(Kennedy, J,, concurring). He cautioned thet if civil confinement is used to achieve
retribution or genera deterrence rather than mere incapacitation, it cannot be validated. |Id.
a 373. If “menta abnormdity” provestoo uncertain a category to judtify civil
commitment, its use cannot be condoned. 1d.

®1d. at 377 (Breyer, J,, dissenting). Justice Ginsberg did not join in this portion of
Justice Breyer’s opinion and wrote no separate opinion expressing the reasons for her
decison. Id. at 373.

®Hendricks 521 U.S. at 374-77.
8ld. at 378 (Breyer, J., dissenting).
8ld. at 378.

8|d. at 381.
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conducted, the decision maker was not required to consder less restrictive dternatives to
confinement.® And when Hendricks was civilly committed as an SV P, the record supported
the Kansas Supreme Court’s finding that the state did not provide treatment.3

Although the United States Supreme Court upheld the congtitutiondity of SVP
legidation by the narrowest of margins, many states responded quickly to the Hendricks

decision by enacting SVP legidation.2® More can be expected to join them.®® To avoid

8d. at 387.

8d. at 390 (noting that the K ansas Supreme Court found that Hendricks was
untreated, not that he was untreatable). See also id. at 392 (finding that “ Kansas was not
providing treatment to Hendricks.”). Under such circumstances, the dissenters agreed with
the Kansas Supreme Court’ s finding that the treatment provisions of the Statutes were
“somewhat disngenuous.” Id. at 393, citing In re Hendricks, 912 P.2d 129, 136 (Kan.
1966).

8See, e.g., FLA. STAT. ANN. 88 394.910-.931 (West 2002 & Supp. 2004); 725 ILL.
COMP. STAT. ANN. 88 207/1-207/99 (West 2002 & Supp. 2004); IOWA CODE ANN. 88
229A.1-16 (West 2000 & Supp. 2004); MO. REV. STAT. 88 632.483-.513 (Vernon 2000
& Supp. 2004); N.J. STAT. ANN. 88 30:4-27.24 to .38 (West Supp. 2004); S.C. CODE ANN.
88 44-48-10t0 -170 (Law. Co-op. 2002); TEX. HEALTH & SAFETY CODE ANN. 88 841.001-
150 (West 2003 & Supp. 2004); VA. CODE ANN. 88 37.1-70.1 to .19 (Michie Supp. 2003).
The lllinois statutes were enacted one week after Hendricks was decided. 1997 Ill. Laws
90-40 (approved June 30, 1997, effective Jan. 1, 1998). North Dakota enacted its SVP
statutes on April 8, 1997, two months prior to the Hendricks decison, dthough the Satutes
became effective more than a month after Hendrickswas decided. 1997 N.D. Laws ch.

243, 81 (approved and filed Apr. 8, 1997, effective Aug. 1, 1997, and codified asN.D.
CENT. CODE 88 25-03.3-01 to -23 (2002).

8In Hendricks, thirty-eight states, the District of Columbia, and three territories
joined in an amicus brief supporting Kansas' s position that SVP legidation isan
gppropriate and congtitutional method to protect citizens from sexualy dangerous persons.
Amicus Curie Brief of the States of Washington et d. at 2, Hendricks (No. 95-1649). The
brief addressed the substantive due processissue. The state of Wisconsin wrote a separate
amicus brief addressing ex post facto and double jeopardy issues. Amicus Curie Brief of
Wisconan, Hendricks (No. 95-1649 & 95-9075). The multi-gtate brief expressed its
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congtitutiona problems, the legidation typicaly mimics the Kansas modd.8” SV P gtatutes

goprovd of, and expresdy adopted, Wisconsn's arguments. Amicus Curie Brief of the
States of Washington et d. a 2, Hendricks (No. 95-1649).

8"For example, many of the statutes begin with a declaration borrowed, nearly
verbatim, from the Washington and Kansas models.

The legidature finds that a smdl but extremely dangerous group of
sexudly violent predators exist who do not have amenta disease or
defect that renders them appropriate for [the existing involuntary civil
commitment law], which isintended to be a short-term civil
commitment system that is primarily designed to provide short-term
trestment to individuas with serious mental disorders and then return
them to the community. In contrast to persons appropriate for civil
commitment . . ., sexualy violent predators generdly have
persondity disorders and/or mental abnormditieswhich are
unamenable to existing mentd illness treetment moddlities and those
conditions render them likely to engage in sexudly violent behavior.
The legidature further finds that [SVPS] likelihood of engaging in
repeat acts of predatory sexud violenceishigh. The exigting
involuntary commitment [laws are] inadequate to address the risk [of
reoffensg]. The legidature further finds that the prognosis for curing
[SVPY is poor, the treatment needs of this population are very long
term, and the treatment modalities for this population are very
different than the traditiond trestment moddities for people
gopropriate for commitment under [the exigting involuntary civil
commitment law].

WASH. REV. CODE ANN. 8§ 71.09.010 (West 2002). See also KAN. STAT. ANN. § 59-29a01
(Supp. 2003). States that begin their SVP Acts with asmilar statement of legidative
findingsindude 1995 Ariz. Sess. Laws ch. 257, 8 10 (the legidature s findings are found

in the notesto ARIZ. REV. STAT. ANN. 8 36-3701 (West 2003)); 1995 Cal. Stat. ch. 763, §

3 (the legidature sfindings are found in the historica and statutory notesto CAL. WELF. &

INST. CODE § 6600 (West 1998)); FLA. STAT. ANN. § 394.910 (West 2002); IOWA CODE
ANN. 8§ 229A.1 (West Supp. 2004); N.J. STAT. ANN. 8§ 30:4-27.25 (West Supp. 2004); S.C.
CODE ANN. 8§ 44-48-20 (Law. Co-op. 2002); TEX. HEALTH & SAFETY CODE ANN. 8§
841.001 (West 2003).
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have joined lengthened crimina sentences and sex offender regitration lawvs® as
politicaly expedient controls on those who have committed violent sexud offenses and
who might do so again in the future.

In Hendricks the Supreme Court did not consider whether specid civil commitment
legidation for SVPs violates the equa protection clause. In fact, the words “equal
protection” do not appear even once in Justice Thomas s mgority opinion, in Justice
Kennedy’ s concurring opinion, or in Justice Breyer’ s dissenting opinion.®° But given the

Court’ s rgection of Hendricks s substantive due process argument, it is unlikely that the

8Spe, e.g., N.J. STAT. ANN. §§ 2C:7-1t0 -11 (West 1995 & Supp. 2003).

8 eroy Hendricks did raise an equa protection claim in his cross-petition to the
Supreme Court. Conditiona Cross-Petition, Kansas v. Hendricks (No. 95-9075),
available in microfiche format. However, his brief as cross-petitioner did not argue the
equal protection clam. In afootnote, the cross-petitioner stated: “Mr. Hendricks' cross-
petition aso sought review of hisequa protection chalenge to the statute. This cdlam will
be subsumed in his substantive due process argument, and will not be separately briefed.”
Brief for Leroy Hendricks Cross-Petitioner, Hendricks (Nos. 95-1649, 95-9075),
available at 1996 WL 450661, a *2 n.1. In the brief submitted by Kansas as cross-
respondent, Kansas asserted that Hendricks abandoned his equa protection claim by failing
to argue its meritsin his cross-petitioner’ s brief and requested that the Court so rule. Brief
of Cross-Respondent, Hendricks (No. 95-9075), available at 1996 WL 509502, at *4,
39-40. The date characterized this failure as an apparent attempt to evade the page-limit
requirements established by Supreme Court rule * or to manipulate the briefing process’ by
forcing the state either to addressfirst the equal protection claim that Hendricks alone had
raised or to wait until the state' sfind reply brief to repond. Brief of Cross-Respondent,
Hendricks (No. 95-9075), available at 1996 WL 509502, at *40. In hisreply brief for
cross-petitioner, Hendricks did not address the state’ s argument. See Reply Brief for
Cross-Petitioner, Hendricks (Nos. 95-1649, 95-9075), available at 1996 WL 593579.

The Supreme Court did not discuss the question of whether Hendricks's equal
protection claim could be gppropriatdy subsumed within his substantive due process
argument or comment on the gate' s request for aruling that Hendricks had abandoned his
equal protection claim. The Court merely noted that Hendricks's cross-petition asserted
double jeopardy and ex post facto dams. Hendricks 521 U.S. at 350.
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Court would have accepted an equa protection argument that equated SV Ps with other
aivilly committed mental patients® The Hendricks maority found that the legidature may
identify for civil commitment purposes “a limited subclass of dangerous persons”® The
Kansas SVP Act met that requirement by restricting SVP commitment to individuas who
have a mentd abnormdity or persondity disorder that they are unable to control and that
renders them likely to engage in predatory®? acts of sexual violence®* SV Ps are more
dangerous as a group than are other civilly committed menta patients. An equa protection
argument that SVPs are no more dangerous than, and therefore are smilarly sStuated with,
other civilly committed patientsis likely to fail.%

Nevertheless, because SVP legidation is gpplicable, not to al persons who can be

categorized as SVPs, but only to some, such legidation may be vulnerable to an equd

9See Grant H. Morris, The Evil That Men Do: Perverting Justice to Punish
Perverts, 2000 U. ILL. L. REV. 1199, 1213-17 (asserting that an equal protection argument
that SVPs are smilarly stuated with other civilly committed patients will not succeed).

%K ansas v. Hendricks, 521 U.S. 346, 357 (1997).

92After the decison in Hendricks, the Kansas legidature amended the Satute to
require alikelihood of “repeat” acts of sexua violence instead of “predatory” acts of sexud
violence. See supra note 61.

*|d. at 358.

%Even three of the four dissenting justices agreed that K ansas was not
congtitutionaly prohibited from adopting two separate civil commitment statutes “each
covering somewhat different classes of committable individuds” 1d. at 377 (Breyer, J.,
dissenting).
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protection attack.®® Typicaly, SVP legidation does not authorize civil commitment of all
those who suffer from a mentd disorder, no matter how narrowly or broadly defined, and
who are likely to engage in predatory acts of sexua violence. Rather, SVP commitment is
limited only to persons who fit within one of three groups and who are about to be released
from confinement: sentence-expiring convicts, persons found mentaly incompetent to
gtand trial, and insanity acouittees.®

Individuas who do not fit into one of these three categories are not subject to SVP
commitment even if they are equdly likely to engage in sexudly violent conduct and are
unable to control their dangerousness due to mental abnormality or persondity disorder.
Thus, for example, ex-convicts who were punished for sexudly violent crimes and who
could be predicted to commit additiona sexudly violent crimes are not subject to SVP
commitment if they dready served their crimina sentences and were released from
confinement before the SVP Act was enacted. Crimind defendants who are charged with,
but not yet convicted of, sexudly violent crimes and who could be predicted to commit
additiond sexudly violent crimes are not subject to SVP commitment. Crimind
defendants who are charged with violent crimes, but not sexudly violent crimes, are not

subject to SVP commitment. Individuas who have not yet been charged with sexudly

%See Morris, supra note 90, at 1217-27 (asserting that an equal protection claim
may be successful if it demongtates that sentence-expiring convicts and others who may be
identified as SV Ps and subjected to SVP commitment are smilarly stuated with other
persons identifiable as SVPs but not subject to SVP commitment).

%Spe K AN. STAT. ANN. §8 5929203, -29a04 (Supp.2003).
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violent crimes, and indeed, individuas who have not yet committed such crimes, are not
subject to SVP commitment. And yet, in each case, their menta abnormadlities or
persondity disorders and their difficulty in controlling their sexud urges may make them
equally dangerous with those who are about to be released from confinement and who have
been legidatively targeted for specid SVP commitment.®” Although the Supreme Court
permits the legidature “to recognize degrees of harm, and it may confineits redtrictionsto
those classes of cases where the need is deemed to be clearest,”® the equal protection
clause prohibits the legidature from discriminating between individuas when the danger

that they poseisequa. The state has no compdling interest to so discriminate.

"Consider, for example, the case of In re Diestelhorst, 716 N.E.2d 823 (lII. Ct.
App. 1999). A pedophile, who was released after serving aten-year prison term for
sexudly molegting children, attempted to lure ayoung girl into hiscar. Hewas
apprehended and pled guilty to the crime of child abduction. 1d. at 824. As his sentence
was expiring, the Sate petitioned for SVP commitment. Id. at 825. Despite expert
testimony that he had a*lingering penchant for children,” id., the appellate court dismissed
the petition. Child abduction is not asexudly violent offense, and under lllinais law, only
those who are completing confinement for a sexualy violent offense are subject to SVP
commitment. 1d. & 827. The court rgected the state' s argument that SVP commitment is
appropriate because the crime, dthough not specificaly defined as violent, was sexudly
motivated. 1d. at 827-29. The perpetrator, according to the Sate, sought to gratify “an
aberrant sexud preference. He wanted to sexudly molest hisprey.” 1d. a 826. If, asthe
court assumed, the state correctly assessed the crimina’s motivation, would anyone
believe that thisindividud is less sexudly dangerous than another pedophile who was not
apprehended until after he sexualy molested a child and who was therefore subject to SVP
commitment?

%Minnesotaex rel. Pearson v. Probate Court, 309 U.S. 270, 275 (1940).

-25-

https://digital.sandiego.edu/lwps_public/art18 26



Morris:

Baxstrom v. Herold® and Jackson v. Indiana'® tdl us that sentence-expiring
convicts and permanently incompetent crimina defendants cannot be specidly classified
for civil commitment purposes. SVP legidation, however, separately categorizes these
individuds for SVP commitment. Baxstrom and Jackson tdll us that the same civil
commitment standards and procedures must be gpplied to sentence-expiring convicts and
permanently incompetent defendants that are applied to any other nonconvicts. SVP
legidation, however, gpplies different commitment standards and procedures to these
individuas for SVP commitment. If sentence-expiring convicts and permanently
incompetent defendants can only be involuntarily confined as are other civilly committed
patients, then they are civilly committed patients, and cannot be morphed into SVPs or
another specid hybrid class of patient with “crimina” aswell as“civil” features.

Although Jones v. United States™™ tdlls us that insanity acquittees can be specialy
classfied for pogt-crimind trid confinement without undergoing the civil commitment
process,'% their specia dassification for SVP commitment purposes can not be judtified.
Insanity acquittees are not subject to SVP commitment immediady after their crimina

triads, but rather, only after they are about to be released from confinement as insanity

99383 U.S. 107 (1966). See supra text accompanying notes 8-19.
100405 U.S. 715 (1972). See supra text accompanying notes 25-32.
101463 U.S. 354 (1983).

102See supra text accompanying notes 39-47.
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acquittees.'® Such release does not occur until the acquittee is no longer dangerous, i.e, is
not likely to cause harm to himsdlf or others!® Thus, an insanity acquittee who currently
auffers from amentd abnormadlity or persondity disorder that makes him likely to engage
in repeat acts of sexud violence-the definitiona criteriafor SVP adjudication'®—is
unlikely to be released from insanity acquittee commitment as not dangerous. In redlity,
insanity acquittees who are not too dangerous to be released from insanity acquittee
confinement but who are dangerous enough to be confined as SVPs do not exist. Insanity
acquittees, therefore, are not a specia category for SVP commitment purposes, they are a
noncategory.

Although the Hendricks Court did not consider or resolve an equa protection
chdlenge, it was well aware of the Baxstrom decison. Baxstrom was discussed and

specificaly cited in briefs submitted by the State of Kansas'® and in amicus briefs

1035ee, e.9., KAN. STAT. ANN. 88 59-29a03(a)(3), 04(a) (Supp. 2003).

1041 d. 8§ 22-3428(3) (authorizing transfer to aless restrictive hospital environment,
conditiond release, or discharge) & 22-3428(7)(a), (b)(B) (defining “mentdly ill person”
asonewho “islikdy to cause harm to sdf or others” and defining “likely to cause harm to
sdf or others’ as “likely, in the reasonably foreseegble future, to cause substantia physica
injury or physical abuse to sdlf or others or substantial damage to another’s property”). In
many dates, insanity acquittees may not be released until a court finds that they are no
longer dangerousto others. See, e.g., CAL. PENAL CODE § 1026.2(c) (West Supp. 2004).

105K AN. STAT. ANN. § 59-29a02(a) (Supp. 2003).

19Brief for Respondent at 46-47, Kansas v. Hendricks, 521 U.S. 346 (1997) (No.
95-1649) (asserting that adequate procedurd rights are provided in the SVP civil
commitment process).

-27-

https://digital.sandiego.edu/lwps_public/art18 28



Morris:

supporting Kansas's position.X%” Baxstrom was discussed and specificaly cited by Carla
Stovall, Attorney Generd of the State of Kansas, in her ord argument to the Court.’® And
when Thomas Welilert began his ord argument on behaf of Leroy Hendricks, he completed
only five sentences before he was interrupted by a question asking about the applicability of
Baxstrom to the case then before the Court.’® A justice asked: “Well, didn’t the Court in
Baxstrom uphold essentidly the notion that the State could commit people after they were
released from prison in acivil commitment proceeding?’*® Mr. Wellert answered: “I
believe the Court upheld that they could commit after a-pardon me. After acrimind
sentence if they were mentdly ill, yes, Your Honor."*** The answer was unfortunate and
unilluminating.

Baxstrom was discussed and specificdly cited by Justice Thomas in his mgority

opinionin Hendricks'? and by Justice Kennedy in his concurring opinion.*** But in each

197 Amicus Brief for the State of Wisconsin & 8 n.4, id. (Nos. 95-1649 & 95-9075)
(asserting that adequate procedurd rights are provided in the SVP civil commitment
process); Amicus Brief for the Menninger Foundation at 21, id. (No. 95-1649) (asserting
that Baxstrom permits civil commitment of sentence-expiring convicts).

1%Record at 7, id. (Nos. 95-1649 & 95-9075) (asserting that Baxstrom permits civil
commitment of sentence-expiring convicts).

®Record at 33, id.

uoyg,

g,

"2Hendricks 521 U.S. at 369.

1314, at 372 (Kennedy, J., concurring).
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instance, Baxstrom was misused; its precedent distorted. Justice Thomas, for example,
asserted that in Baxstrom, “we expresdy recognized that civil commitment could follow
the expiration of aprison term.”*** Justice Thomas neglected to mention, however, that
Baxstrom prohibits the commitment process for sentence-expiring convictsto be
distinguished from the process used for dl others undergoing civil commitment. In
Baxstrom, the Court specificdly held that “no conceivable basis [exigtg] for digtinguishing
the commitment of a person who is nearing the end of a pend term from al other civil
commitments."**

Would Justice Thomas dso gpply hisrevisonist andysisto Brown v. Board of
Education to assert that public schools may be racidly segregated so long as they provide
equa education, ignoring the Supreme Court’ s finding that “[s|eparate educationd facilities
areinherently unequa” 6 If Topeka, Kansas was not permitted to discriminate against
amilarly stuated personsin 1954, the state of Kansas should not have been permitted to do
S0in 1997.

Separae categorization of sentence-expiring convicts for civil commitment

purposes could not withstand even the lowest leve, rationd basis equal protection scrutiny

H41d. at 369. Justice Kennedy made the same point. 1d. at 372 (Kennedy, J,,
concurring).

1Baxstrom v. Herold, 383 U.S. 107, 111-12 (1966).
116Brown v. Board of Education, 347 U.S. 483, 495 (1954).
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in 1966. It should not be able to withstand a heightened level of scrutiny today. ™'’ In
Foucha v. Louisiana,**® decided three years before Hendricks, The Supreme Court
identified freedom from physicd redraint as the core liberty interest protected by the
Condtitution from arbitrary governmental action.*® It is difficult to understand how the
core liberty interest protected by the Constitution could be characterized as anything less

then fundamenta .*°

1Gtrict sorutiny equal protection andysiswas firgt articulated in 1942, Skinner v.
Oklahomaex rel. Williamson, 316 U.S. 535, 541 (1942). Intermediate or mid-level
scrutiny, which some authors have suggested is gppropriate for SVP commitment
legidation, was first recognized in 1976, ten years after Baxstrom was decided. Craig v.
Boren, 429 U.S. 190, 210 n.* (1976) (Powdll, J., concurring) (noting that “the relatively
deferentid ‘rationd bass standard of review normdly gpplied takes on a sharper focus
when [the Court addresses] a gender-based classfication.”).

18504 U.S, 71 (1992).

1191d. a 80. The Supreme Court has ruled that even sentence-sarving convicts have a
liberty interest that protects them againgt unwarranted adminigirative transfer from a prison,
where they are punished, to amenta hospitd, where they are trested involuntarily for their
psychiatric condition. Vitek v. Jones, 445 U.S. 480, 493-94 (1980).

120|n Skinner v. Oklahoma ex re. Williamson, 316 U.S. 535 (1942), the Supreme
Court noted that whenever “legidation . . . involves one of the basc civil rights of man,

... grict scrutiny of the classfication . . . is essentid, lest unwittingly or otherwise
invidious discriminations are made againgt groups or types of individudsin violation of the
condtitutiona guaranty of just and equd laws.” Id. at 541.

Despite such pronouncements, one critic of Supreme Court equa protection
anadysis described it as a* crazy quilt approach” that “lack|s] coherence and consistency.”
John Marquez Lundin, Making Equal Protection Analysis Make Sense, 49 SYRACUSE L.
REV. 1191, 1192-93 (1999). He noted that “the Court seems to observe some of itsrules
of equd protection andysis more in the breach than otherwise” Id. at 1193. The Court’s
equa protection decision making has been strongly criticized, not just by numerous
scholars, id. at 1194 n.12 (citing authorities), but o by the justices themsdves. 1d. at
1194 n.13 (quoting statements of Justice Scalia, Justice Stevens, Justice Marshal, and
Chief Justice Burger).
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In Foucha, the Supreme Court held: “Freedom from physica restraint being a
fundamentd right, the State must have a particularly convincing reason . . . for such
discrimination . . . "% And yet, in Hendricks Justice Thomas did not consider whether

Kansas's SVP commitment statutes deprived Hendricks of afundamenta right,*?? and if so,

Some authors believe that Supreme Court decisions support gpplication of an
intermediate leve review of laws permitting involuntary civil commitment of insanity
acquittees, crimina defendants found permanently mentally incompetent to stand trid, and
SVPs. See, eg., John Kip Cornwell, Confining Mentally Disordered “ Super Criminals’:
A Realignment of Rightsin the Nineties, 33 HOUS. L. REV. 651, 669-81
(1996)[hereinafter Cornwall, “ Super Criminals’ ]; John Kip Cornwall, Protection and
Treatment: The Permissible Civil Detention of Sexual Predators, 53 WASH. & LEE L.
REV. 1293, 1316-19 (1996)[ hereinafter Cornwall, Protection and Treatment]. Cornwell
proposes use of a“particularly exacting standard” for such cases. Cornwell, “ Super
Criminals’ at 679; Cornwadll, Protection and Treatment at 1317-18. See also Brian G.
Bodine, Comment, Washington’s New Violent Sexual Predator Commitment System: An
Unconstitutional Law and an Unwise Policy Choice, 14 U. PUGET SOUND L. REV. 105,
136 (1990) (asserting that courts should gpply mid-level, heightened scrutiny to SVP equd
protection claims because SV Ps are a quasi-suspect group.). But see In re Samuelson, 727
N.E.2d 228, 236 (l11. 2000) (applying arational basis test to an SVP equa protection
clam).

1211d. at 86 (White, J., plurdity opinion). Justice White wrote the mgjority opinion
for Parts1 and Il of Foucha, and aplurdity opinion for Part 111. The quotation is from Part
[11. Thislanguage departs from the “gtrict scrutiny” /“rationd bads’ dichotomy traditionaly
employed to review substantive due process and equa protection claims.

122The Supreme Court has acknowledged that confinement for compul sory
psychiatric treetment is “amassve curtaillment of liberty.” Humphrey v. Cady, 405 U.S.
504, 509 (1972). Those who are involuntarily hospitalized are categorized as *“ menta
patients’ and are subjected to psychiatric treatment that probes their innermost thoughts
and to antipsychotic medication that dulls and dters those thoughts. Heller v. Doe, 509
U.S. 312, 324-25 (1993). Forced administration of antipsychotic medication during trid
may violate acrimind defendant’ s conditutiond right to afair trid. Rigginsv. Nevada, 504
U.S. 127, 133-38 (1992). Indeed, the Supreme Court has acknowledged that under the due
process clause, even sentence-serving convicts possess “a sgnificant liberty interest in
avoiding the unwanted adminigtration of antipsychotic drugs.” Washington v. Harper, 494
U.S. 210, 221-22 (1990). “The forcible injection of medication into a nonconsenting
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whether such deprivation satisfies the test of drict scrutiny. Justice Thomas Smply
accepted, a face vdue, the sate' s categorization of SVP commitment as“civil” and
imposed upon Hendricks the heavy, if not impossible, burden of establishing by the clearest
proof, that the legidative scheme was punitive.?3

V1. The 2000s: Sell v. United States'**-What Promise?

Sl v. United Sates, decided in 2003, is the most recent Supreme Court case
conddering menta disorder and the civil/crimind diginction. Unlike the cases previoudy
discussad in this article, the SHll case did not involve the classfication of individuas for
involuntary commitment, but rather, involved the right of certain involuntarily committed
individuasto refuse treetment. Specificdly, the Court in Sall considered whether the
government may administer antipsychotic medication to an incompetent criminal defendant
againg hisor her will in order to render the defendant competent to stand tria for a
nonviolent crime or whether forced adminigtration of antipsychotic medication

uncondtitutionally deprives the defendant of his or her liberty interest to rgject medica

person's body represents a substantia interference with that person'sliberty.” Id. at 229.
Involuntarily confined patients may aso be subjected to mandatory behavior modification
programs. See Vitek v. Jones, 445 U.S. 480, 492 (1980). People who are involuntarily
hospitaized because they are dangerous are stigmatized by that finding. See Addington v.
Texas, 441 U.S. 418, 425-26 (1979). Such stigma“ can have avery significant impact on
theindividud.” Id. at 426.

2Hendricks 521 U.S. 346, 361 (1997).
124539 U.S, 166 (2003).
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trestment.'

The Court uphdd the involuntary adminigration of antipsychotic medication
provided the treatment was medically gppropriate, was substantialy unlikely to have sde
effects that could undermine the fairness of the trid, and was necessary to sgnificantly
further important governmentd, trial-related interests.'® Jutice Breyer, writing for the
Court’ s six-judge majority, %’ discussed these requirements in detail*?® and opined that
instances of permissible forced medication solely to restore trid competence “may be
rare.”'? Nevertheless, the Sall mgority held that the requirements that limit forced
medication to restore trial competence need not be considered if forced medication is

warranted for a different purpose-such as when the defendant is dangerous ether to others

1%Seeid. at 169, 177.
1261d, at 179.

127|d, at 168. Justice Scalia, in a dissenting opinion joined by Justice O’ Connor and
Justice Thomas, id. at 186, asserted that the Supreme Court lacked jurisdiction because the
Digrict Court’s order was neither afina decison nor an interlocutory order specified by
dtatute that would permit an apped and a decison on the merits. 1d. at 186-87 (Scalia, J.,
dissenting). The dissenters expressed concern that by alowing the appedl, the mgority
would enable crimina defendant’ s “to engage in opportunistic behavior” by voluntarily
taking medication until partway through trid and then abruptly refusing it while demanding
an interlocutory apped from an order that the medication be continued on an involuntary
bass. Id. at 191 (Scdlia, J., dissenting).

128d. at 180-81.
129d, at 180.
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or to himsdlf or hersdf.1*° At two separate placesin his opinion,**! Justice Breyer
emphasized that these dternative grounds should be considered before the issue of forced
medication to restore trial competence is considered.**

The Sl mgjority asserted that two prior Supreme Court precedents-Riggins v.
Nevada®* and Washington v. Har per**—‘set forth the framework” for the Sall decision.**®
Justice Breyer, however, misstated and misgpplied those cases, perverting their
precedentid vaue. In Riggins, the Court reversed the conviction of amentally competent
defendant who was involuntarily medicated during his crimind trid. The record failed to
establish that the adminigiration of antipsychotic medication was necessary to accomplish
an essentid State policy that would permit the State to override the defendant’ s liberty
interest in freedom from unwanted medication™*® and his Sixth and Fourteenth Amendment
rightsto afair tria.**’

Because Riggins did not involve an incompetent defendant, the case did not

130|¢, at 181-82.

131, ot 181-82, 183.

12|,

138504 U.S. 127 (1992).

134494 U.S, 210 (1990).

1G4, 123 S. Ct. at 177-78.
%Riggins, 504 U.S. at 137-38.
137|d, ot 138.
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establish the substantive standards that govern the forced medication of incompetent
defendants. In fact, the Riggins mgority specifically acknowledged that “we have not had
occasion to develop substantive standards for judging forced administration of
[antipsychotic] drugsin thetrid or pretrial settings”**® The Riggins majority did, however,
suggest a standard that, in itswords, “certainly would satisf[y] due process.”**® Due
process would be satisfied if the trid court finds that the compelled trestment is“ medicaly
gopropriate and, consdering lessintrusive dternatives, essentia for the sake of [the
defendant’s] own safety or the safety of others”'%° Additiondly, the Riggins mgority
opined that due process “might” be satidfied if the compelled treatment is medicdly
gopropriate and an adjudication of guilt or innocence cannot be obtained using lessintrusive
means.**!  These gratuitous comments involved speculation on a question that was not
before the Court for decison, and thus, were purdly dicta. Nevertheless, with little more
congderation of the issue, the Sl mgority adopted these comments as its holding for
incompetent defendants.

The Sdl mgjority’ s reliance on Washington v. Harper'#? is even more dubious.

138|d. at 136. In hisdissenting opinion, Justice Thomas asserted that the Riggins
maority “appearsto adopt a standard of strict scrutiny.” 1d. at 156 (Thomas, J., dissenting).
The mgority denied the assartion. 1d. at 136.

1391d. at 135.

140|d_

141|d_

142494 U.S. 210 (1990).
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Harper involved a sentence-serving convict, not an incompetent defendant awaiting trid.
The Harper Court held: “[ G]iven the requirements of the prison environment, the Due
Process Clause permits the State to treat a prison inmate who has a serious mentd illness
with antipsychotic drugs againg hiswill, if the inmate is dangerous to himself or othersand
the trestment isin the inmate’ s medical interest.”*** Further, the Harper Court ruled that
the prisoner was not entitled to ajudicia hearing to determine whether he was competent
to refuse medication™** and upheld administrative hearing procedures in which a hearing
committee, composed of a psychiatrist, psychologist, and the associate superintendent of
the facility,*® reviews the medical treatment decision.4

The Harper Court, rdying upon the state’ s legitimate interest in reducing danger

posed by prisonersin the prison environment,**’ specificaly distinguished sentence-

1431d. at 227 (emphasis added).
144d. at 222, 226, 228.

1999d. at 215. Harper was confined in the Specid Offender Center, a Department of
Corrections correctiond indtitute established “to diagnose and treat convicted felons with
serious mental disorders.” 1d. at 214.

1481 d. at 232-33. The committee reviews the medical decision that the prisoner has a
mentd disorder that islikdly to cause harm if not treated and that treestment isin the
prisoner’s medicd interests given the legitimate need of the prisoner’ s inditutiond
confinement. Seeid. at 222.

1471d. at 225. Lessthan ayear after its Harper decision, however, the Court hinted
that its Harper precedent might be gpplicable to a trestment refusal Stuation that did not
involve prison security. In Perry v. Louisiana, 498 U.S. 38 (1990) (per curiam), the Court
vacated a Louisanatrial court decison that had ordered a degth row inmate to be trested
involuntarily with antipsychotic medication to restore him to competency to be executed.
See State v. Perry, 610 So. 2d 746, 747 (La. 1992). The Supreme Court ordered
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serving prisoner mentd patients from dl other involuntarily confined menta patients.
“There are few cases,” wrote Justice Kennedy for the mgority, “in which the State's
interest in combating the danger posed by a person to both himsdf and othersis greater
than in a prison environment.”**® Because prisoners have “a demongtrated proclivity for
antisocid criminal, and often violent, conduct,”'*° the state’ s interest in combating danger
posed by prisoners—oth to themsalves and to others-is greater in the prison environment

than d sawhere >

reconsderation in light of Harper. Perry v. Louisiang, 498 U.S. a 38. Although Perry was
a prisoner, there was no proof that without medication he was dangerous to himsdf or
others. Was the Court suggesting that mentally disordered prisoners cannot be treated
involuntarily if they are not dangerous? Was the Court suggesting that dangerousnessis not
the only judtification for treatment of mentally disordered prisoners? Was the Court
suggesting that proof of dangerousness may judtify involuntary trestment of mentally
disordered nonprisoners? On remand, thetrid court reingtated its order, but the Louisiana
Supreme Court reversed. Statev. Perry, 610 So. 2d at 747, 771. The LouiSiana Supreme
Court digtinguished Harper, holding that the involuntary adminidiration of antipsychatic
medication for the purpose of restoring competence for execution “does not congtitute
medica treatment, but forms part of the capital punishment sought to be executed by the
gate.” Id. a 753. The court found violations of both the state and federa congtitutions.

Id. at 755.

18Harper, 494 U.S. at 225.
1491 d. (quoting Hudson v. Palmer, 468 U.S. 517, 526 (1984)).

1%01d. A prison regulation that is reasonably related to legitimate penological
interests will be upheld as vdid even if it infringes on prisoners condtitutiond rights. 1d. at
223 (citing Turner v. Safley, 482 U.S. 78, 89 (1987)). The vdidity of aprison regulation
will be measured by the “reasonable rdaionship” standard even when the infringed
condtitutiona right is fundamenta and a more rigorous standard of review would have been
required in nonprison settings. 1d. (citing O’ Lone v. Estate of Shabazz, 482 U.S. 342, 349
(1987)).

Harper assarted that the Sate’ sfailure to provide him with ajudicid hearing on his
competence to refuse medication before adminigtering antipsychotic medication over his
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Two years after Harper, Justice O’ Connor, writing for the Court’s mgority in
Riggins, explained that “the unique circumstances of pend confinement”*>! were crucid to
the Harper Court’s decison to dlow the Sate to involuntary administer antipsychotic
medication to dangerous, mentaly disordered, sentence-serving prisoners. Charles Sdll,
however, was not a sentence-serving prisoner. This dentist was an incompetent crimina
defendant charged with mail fraud, Medicaid fraud, and money laundering.'>® Because he
had not yet been convicted of those crimes, he could not be subjected to the unique
circumstances of pend confinement. He may be innocent of those crimes, and, in fact, the

law presumes hisinnocence.®® For the Sall mgority to rule that Harper’ s holding and

objection violated the due process, equal protection, and free speech clauses of both the
federa and state condtitutions, as well as state tort law which requires informed consent to
treatment. Id. at 217. The Supreme court’s Harper opinion addressed only the due process
issue. Nevertheless, if due process can be satisfied by a prison regulation that is reasonably
related to the state’' s legitimate penologica interest in prison safety and security even when

it infringes on a prisoner’ s fundamenta congtitutiond rights, it is unlikely that equa

protection and free speech claims, even if independently and fully considered by the Court,
would have succeeded.

IRigginsv. Nevada, 504 U.S. 127, 134 (1992).
152&dl| v. United States, 539 U.S. 166, 170 (2003).

153Because the incompetent defendant has not been tried for the crime charged
againg him or her, the defendant retains the status of any accused, but not convicted,
crimina defendant. Crimina defendants are presumed innocent until they are convicted.
As Justice Stevens noted: “Prior to conviction every individud is entitled to the benefit of
apresumption . . . that heisinnocent of prior crimina conduct . ...” Bdl v . Wolfish, 441
U.S. 520, 582 (1979) (Stevens, J., dissenting). See Egtelle v. Williams, 425 U.S. 501, 503
(1976) (“The presumption of innocence, dthough not articulated in the Condtitution, isa
basic component of afair tria under our system of crimind justice.”); Coffin v. United
States, 156 U.S. 432, 453 (1895) (“The principle that there is a presumption of innocence
in favor of the accused is the undoubted law, axiomatic and dementary, and its enforcement
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rationde for forced medication of sentence-serving prisonersis equaly applicable to
Charles Sdll and to other crimina defendantsis ludicrous.

If Riggins, which involved a competent crimina defendant, and Harper, which
involved a sentence-serving convict, provide an inadequate framework for anayzing the
right of incompetent crimina defendants to refuse antipsychotic medication, are there
other Supreme Court precedents that provide a better anaytic framework? The answer is:
“yes,” and the cases are Baxstrom and Jackson. Although neither case involved a patient’s
right to refuse treatment, both involved the question of the patient’ s Satus, a question that
must be resolved before the patient’ s rights as a patient can be consdered. In
Baxstrom, the Court held that when a prisoner’ s sentence expires, he or sheisno longer a
sentence-serving convict. If the sentence-expiring prisoner’s menta disorder necessitates
involuntary hospitdization, he or she can not be distinguished from any other person
undergoing the civil commitment process™* If the sentence-expiring prisoner is
committed, he or sheisacdivil patient. In Jackson, the Court applied its Baxstrom
precedent to permanently incompetent crimina defendants. They, too, cannot be separately
categorized for commitment purposes. The civil commitment process used to involuntarily

detain any other citizen must be used to involuntarily detain a permanently incompetent

lies a the foundation of the adminigtration of our crimind law.”).

Baxstrom v. Herold, 383 U.S. 107, 110-12 (1966). See supra text accompanying
notes 8-16.

-30-

https://digital.sandiego.edu/lwps_public/art18 40



Morris:

crimind defendant.® I the incompetent defendant is committed, he or sheisacivil
patient. These two decisons maintain the civil/crimind distinction; the Sall decision does
not.

If permanently incompetent criminad defendants are civil patients, then crimina
defendants whose competence is not permanent are o civil patients. Both are accused,
but not convicted, of crime. Though their potentid for restoration to tria competence may
differ, their nonconvict, nonprisoner datusisidentica.

The Sl Court did not consder the implications of the Baxstrom and Jackson
precedents on the patient status of incompetent criminal defendants. Neither Baxstrom nor
Jackson were discussed or even cited. In 1999, Charles Sdll was ingtitutiondized in the
United States Medical Center for Federd Prisoners at Springfield, Missouri, as
incompetent to stand trial.™® He remained in that indtitution and in that patient satusin
2003, when the Supreme Court decided the Sall case. Although Jackson forbids the
lengthy confinement of an incompetent defendant as an incompetent defendant,™’ the Sell
Court did not question the propriety of Charles Sdl’ s four-year confinement as an

incompetent defendant and his continued confinement in that patient satus!>® The Sdl

15 Jackson v. Indiana, 406 U.S. 715, 724, 730, 738 (1972). See supra text
accompanying notes 25-32.

16|, 539 U.S. at 170-71.
157Jackson, 406 U.S. at 738. See supra text accompanying note 31.

18A review of legidation in the fifty states and the District of Columbia, conducted
twenty years after Jackson was decided, reveded that the Supreme Court’s decision has

-40-

Published by Digital USD, 2004 41



University of San Diego Public Law and Legal Theory Research Paper Series, Art. 18 [2004]

mgority Smply acknowledged that Sdll had dready been confined “for along period of
time, and that his refusd to take antipsychotic drugs might result in further lengthy
confinement”**—factors that would diminish the importance of the government’ sinterest in
prosecuting Sll.*® One might well ask whether Jackson has been overruled sub

slencio.'®!

been ignored or circumvented in amgority of jurisdictions. See Morris and Meloy, supra
note 24, at 13-33. Some states ignore Jackson by continuing to alow incompetent
defendants to be detained until their competence has been restored. Id. at 13. Others evade
Jackson by imposing alengthy period of trestment before acknowledging thet the
defendant is permanently incompetent, i.e., that there is no substantia probability that the
defendant will become competent to stand trid in the foreseedble future. 1d. at 15-18.
Severd dates tie the maximum length of the trestment period to the maximum sentence
that could have been imposed if the defendant was convicted of the crime charged. 1d. at
17-18. In Cdifornia, permanently incompetent crimina defendants can be placed on
mental health conservatorships usng different criteriathan are used to establish menta
hedlth conservatorships for al other mentally disordered people. CAL. WELF. & INST.
CODE 88 5350, 5008(h)(1)(A)-(B) (West 1998). By law, other conservatees must be
placed in the least redtrictive placement. CAL. WELF. & INST. CODE § 5358(a)(1)(A). In
contrast, by law, permanently incompetent crimina defendant conservatees must be placed
in afacility “that achieves the purposes of treatment of the conservatee and protection of
the public.” CAL. WELF. & INST. CODE § 5358(a)(1)(B).

Thefailure to individudize placement may violate a patient’ s right to placement in
the least redtrictive gppropriate treatment setting. See Perlin, supra note 53, at 231-34
(asserting that the Supreme Court’ sdecision in Olmstead v. L.C., 527 U.S. 581 (1999),
interpreting the Americans with Disabilities Act, may require individudized placement
decisonmaking for permanently incompetent crimina defendants and other forensic
patients, rather than uniform placement in maximum security inditutions).

94|, 539 U.S. at 186.

199See id. at 180 (requiring that important governmenta interests be at stake), 186
(suggesting that lengthy pretriad detention diminishes the importance of the government’s
interest in prosecuting the defendant).

1611n mentioning the possihility that Sall might be subjected to “further lengthy
confinement,” perhaps the mgority only meant to suggest that if Sell was not medicated, he
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If incompetent crimind defendants are civil patients, then they are entitled to the
same right to medica self-determination that other civil patients possess. In many dates,
courts have held that civilly committed patients have aright to refuse trestment
with antipsychotic medication unless they lack the capacity to make trestment
decisions-.e., to weigh the risks, benefits, and aternatives to the proposed medication. 62
Civilly committed patients-including incompetent crimina defendants—are not smilarly
stuated with mentaly disordered, sentence-serving prisoners whose right to refuse

treatment is governed by their danger to themsalves and others, not their capacity to

would be found permanently incompetent to stand trid, and, pursuant to Jackson, could
confined thereafter through the civil commitment process. Nevertheless, the mgority

faled to consder: (1) whether detention for four years as an incompetent crimind

defendant is permissible under Jackson, and (2) whether detention beyond four years as an
incompetent crimina defendant is permissible under Jackson.

182%e, e.0., Riesev. St. Mary’sHosp. & Med. Ctr., 271 Cal. Rptr. 199, 201, 210
(C4d. Ct. App. 1987) (holding that in nonemergency situations, antipsychotic medication
cannot be adminigtered to involuntarily committed civil patients without their consent
absent ajudicid determination of their incapacity to make trestment decisions); Rogersv.
Comm’r, 458 N.E.2d 308, 314 (Mass. 1983) (holding that involuntarily committed civil
patients do not lose the right to make trestment decisions unless they are adjudicated
incompetent by ajudge in incompetency proceedings); Riversv. Katz, 495 N.E.2d 337,
342, 342-44 (N.Y . 1986) (holding that involuntary civil commitment, without more, does
not establish that the committed person lacks the mentd capacity to comprehend the
consequences of medication refusa decisons and that ajudicia determination that the
patient lacks that capacity is required before the state may administer antipsychotic drugs
over the patient’s objection). Utilizing the informed consent doctrine, “virtudly every
court that has considered the matter now recognizes a ‘right to refuse’ psychotropic
medication for ingtitutiondized populations” RALPH REISNER ET AL., LAW AND THE
MENTAL HEALTH SYSTEM: CIVIL AND CRIMINAL ASPECTS 923 (4th ed. 2004).
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understand the consequences of the proposed therapy. 163

In fact, because civilly committed patients have been confined without acrimina
trid and without acrimind conviction, specid deference should be paid to their decisons
to refuse treetment. The State has exercised its authority to detain them because of thelr
predicted dangerousness or inability to provide for themsalves. The at€ s legitimate
interest in protecting them, and in protecting others from them, is achieved by the
confinement itself-without coerced trestment. If the confined individua competently
chooses to refuse treatment, even if such decison may prolong his or her confinement, the
individud’ s interest—one that the Supreme Court has repeatedly recognized to be a
sgnificant, congtitutionally protected liberty interest*®*—should outweigh any claimed
governmentd interest in coercing treatment.

One cannot assume that a crimina defendant who is incompetent to sand trid is

necessarily incompetent to make trestment decisons. The issue for competence to stland

183\Washington v. Harper, 494 U.S. 210, 225 (1990). See supra text accompanying
notes 147-51. But see Morris, Confusion of Confinement, supra note 19, at 661-63
(asserting that when amentally disordered prisoner is transferred from a prison to amentd
hospital for treetment of his or her mental disorder, punishment for the crime that led to
imprisonment is suspended, and therefore, the prisoner should not be distinguished from
any other patient treated in that hospital. Security measures should depend on the
pathology and severity of the individua’s mentd disorder, not on the individud’ s datus as a
prisoner.).

14 Harper, 494 U.S. at 221-22 (holding that under the Due Process Clause of the
Fourteenth Amendment, amentaly ill prisoner “possesses a Sgnificant liberty interest in
avoiding the unwanted administration of antipsychotic drugs’); Rigginsv. Nevada, 504 U.S.
127, 135 (1992) (holding that the Fourteenth Amendment prohibits the forcing of
antipsychatic drugs on crimind defendants held for trid “absent afinding of overriding
justification and a determination of medical appropriateness’).
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trid iswhether the defendant is able to understand the crimina proceedings and to assst in
hisor her defense. The issue for competence to refuse antipsychotic medication is
whether the individua can weigh the risks, benefits, and dternatives to the proposed
medication. Because the issues are different, a defendant who is incompetent for one
purpose may be competent for another.%

Competent civil patients, however, do not have an absolute right to refuse
antipsychotic medication. The State does have alegitimate interest in protecting other
patients and saff from dangerous mentd patients. This danger, however, isfar lessina
mental hospital than it isin aprison.*®® Unlike prisons, menta hospital's have professiona
and support saff trained in deding with problems of potentia violence. Hospitd staff may
respond to threatening Situations using aternative approaches such as segregation, physica
restraints, psychotherapy, and behavior therapy.®” At mog, all that is needed is authority to
involuntarily sedate the patient in an emergency Stuation, when the patient presents an

immediate danger to himsdlf or hersdlf or to others!® Nevertheless, this exercise of the

185See Godinez v. Moran, 509 U.S. 389, 413 (1993) (Blackmun, J., dissenting)
(asserting: “A person who who is ‘competent’ to play basketbdl is not thereby ‘ competent’
to play thevialin. . .. Competency for one purpose does not necessarily trandate to
competency for another purpose.”).

166See Bruce J. Winick, New Directionsin the Right to Refuse Mental Health
Treatment: The Implications of Rigginsv. Nevada, 2 WM. & MARY BILL OF RTS. J. 205,
228-29 (1993).

167| d

1%83ee, e.g., CAL. WELF. & INST. CODE § 5332(€) (West Supp. 2004) (authorizing
coerced trestment in an emergency). Another California satute defines an emergency as“a
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gate' s police power must end when the emergency that warranted this exercise of authority
ends. If aperson’s*“sgnificant liberty interest in avoiding the unwanted adminigtration of
antipsychotic drugs™® isto have any meaning at al, aclaim that the patient was committed
as being too dangerousto live in society, or that he or she presents a generdized danger to
other patients or gaff in the indtitution, should not be useable as an excuse to authorize
nonemergency, coerced treatment of a competent civil patient.

In S, however, the Supreme Court eschewsthisanalyss. Justice Breyer
correctly notes that involuntary medical treatment is typicaly addressed as acivil matter,
and that every dtate provides for the gppointment of a guardian who may make a medication

decision for a patient who has been found incompetent to make that decision.*”® But then

gtuation in which action to impose trestment over the person’s objection isimmediately
necessary for the preservation of life or the prevention of serious bodily harm to the
patient or others, and it isimpracticable to first gain consent.” 1d. § 5008(m) (West
1998).

169G Harper, 494 U.S. at 221-22 (holding that under the Due Process Clause of
the Fourteenth Amendment, even amentdly ill prisoner “possesses a Sgnificant liberty
interest in avoiding the unwanted administration of antipsychatic drugs’).

10&dl| v. United States, 539 U.S. 166, 182 (2003). The Court also asserts, far more
questionably, that the guardian decides to authorize trestment when to do soisin the
patient’ s best interests. 1d. Severa courts, however, have held that the guardian’s
respongbility is to decide the question of acceptability of trestment on the basis of how the
patient would have decided that question if the patient was competent. In other words, the
guardian isto apply a“subgtituted judgment” model, not a*“best interest” modd. See, e.g.,
Inre Boyd, 403 A.2d 744, 750 (D.C. 1979); In re Roe, 421 N.E.2d 40, 51-52 (Mass.
1981). Thus, for example, if the patient is a practicing Christian Scientist, the incompetent
patient, if competent, would refuse trestment even if it wasin hisor her best interest to
accept it, and under a*“ subdtituted judgment” model, the guardian should not consent to its
imposition upon the patient.
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he adds that “ courts, in civil proceedings, may authorize involuntary medication where the
patient’s failure to accept treatment threatens injury to the patient or others”'™* As
authority for this proposition, Justice Breyer does not cite any state statutes or state court
decisions. Rather, he cites afederd regulation that implements afederd statute.r? The
datute is afederd civil commitment law, authorizing the detention of dangerous, sentence-
expiring prisoners and dangerous, incompetent crimina defendants againgt whom all
crimina charges have been dismissed.!”® The gtatute, which establishes a specid civil
commitment process solely for these two patient categories, gppears to contravene
Baxstrom and Jackson. It was not gpplicable to Charles Sall because the crimind charges
againg him had not been dismissed. Evenif the Satute was vaid and was gpplicable to Sl
the Satute say's nothing about the government’ s authority to coerce trestment on those who
are confined.

The federd regulation cited as authority by Justice Breyer does not implement or
even pertain to the speciad commitment process established by the cited statute, but rather,
to forced medication of patients after they have been committed. The regulation provides
for ahearing by a psychiatrist to determine whether coerced trestment “is necessary

because the inmate is dangerous to self or others” And yet, the Sell mgority uncriticaly

], 539 U.S. at 182.
721d,, citing 28 C.F.R. § 549.43 (2003); 18 U.S.C. § 4246 (2000).

17318 U.S.C. § 4246(a)(2000). The statute authorizes federal commitment only
when suitable arrangements for state custody are not available. 1d.
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accepts this arguably ingppropriate regulation as its sole authority to support its ruling that
acourt may grant permission, on “Har per-type grounds’*™ to forcibly medicate dangerous
crimina defendants who are competent to make treatment decisonsin nonemergency
Stuaions.

Ignoring the crimind defendant’ s liberty interest in refusng medication, the
magority Smply notes that “the inquiry into whether medication is permissble. . . to render
anindividua nondangerousis usudly more ‘ objective and manageable’ than the inquiry into
whether medication is permissible to render a defendant competent.”*™ The mgjority adds
that “medica experts may find it eesier” to express an informed opinion on whether
particular medications “are medicaly appropriate and necessary to control a patient’s
potentialy dangerous behavior . . . than to try to balance harms and benefits related to the
more quintessentialy lega questions of trid fairness and competence.”"® Through the Sl
decison, anonconvict’s sgnificant liberty interest in refusing antipsychotic medication is
lost as the ditinction between civil and crimind evaporates, the line between the mad and
the bad disgppears. Objectivity and managesahility of the inquiry plus ease of

adjudication—in other words, expediency—trumps an individua’ s supposedly

17541, 539 U.S. at 183,
75d. at 182.
7o),
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congtitutiondly protected liberty interest.!””
VI1I. Conclusion: Usv. Them

In an address to Congress afew days after the September 11, 2001 terrorist attack,
President Bush informed the world: “Every nation in every region now has adecison to
make: Either you are with us or you are with the terrorists.”® We are at war, we were
informed, and any nation that harbors or supports terrorism will be regarded as a hogtile
regime™ It is us versus them.

In this fight against a concept—terrorism-instead of a country, we have changed the
rules of war. We clam aright to make preemptive srikes againgt foreign dictators who
might harbor wegpons of mass destruction that might be used againgt us. Regime change, a
our discretion, isaviable foreign policy option. American citizens have been designated as

“enemy combatants’ and held in secret military custody without any crimind charges filed

M ronicaly, Justice Stevens, joined by Justices Brennan and Marshdl, wrote a
concurring and dissenting opinion in the Harper case, criticizing the mgority for
authorizing the forced medication of mentaly disordered, sentence-serving convicts.
Imposing psychotropic medication on prisoners to serve inditutiona concerns and
“inditutiona convenience eviscerates the inmate' s subgtantive liberty interest in the
integrity of hisbody and mind.” Washington v. Harper, 494 U.S. 210, 249-50 (1990)
(Stevens, J.,, concurring and dissenting).

8Transcript of President Bush’s Address to a Joint Session of Congress on
Thursday Night, September 20, 2001, at
http://Aww.cnn.com/2001/US/09/20/gen.bush.transcript.

179| d
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againg them and without any trids to determine their guilt or innocence.® NonAmericans,
captured in the fighting in Afghanistan, have been imprisoned indefinitely at Guantanamo,
without being accorded prisoner-of-war status.

Our war againg terrorism isawar againg those who commit violent acts. In our
quest for security againgt violence, it is easy to include as enemies mentdly disordered
sentence-expiring convicts, mentally incompetent crimina defendants, and persons
acquitted of crime by reason of insanity. Although they do not qudify as religioudy
inspired, foreign terrorists, nevertheless, we perceive them as dangerous, and can eadly
qudify them as domedtic terrorists. We are told that these individuas cannot be punished.
Sentence-expiring convicts have served ther crimina sentences; incompetent crimind
defendants have not been tried, insanity acquittees have not been convicted. But we do not
accept what we aretold.  Although traditiona civil commitment might enable usto trest
their mentd disorder and their danger, we believe the time congtraints typicaly placed on
such commitments make such an option inadequate. And so we subtitute specid civil

commitment for these individuals, a post-incarceration incarceration,*®* cloaking our

180But see Padillav. Rumsfeld, 352 F.3d 695, 698-99 (2d Cir. 2003), cert. granted,
124 S.Ct. 1353 (Feb. 20, 2004) (No. 03-1027) (holding that the President lacked inherent
condtitutiona authority as Commander-in-Chief to detain an American citizen on American
s0il outsde a zone of combat, and that absent specific congressiona authorization, the
Non-Detention Act prohibited the President’s detention of an American citizen on
American soil as an “enemy combatant,” and that Congresss Authorization for Use of
Military Force Joint Resolution, passed shortly after the attacks of September 11, 2001,
was not such an authorization).

181The term “post incarceration incarceration” gppearsin a speech presented by
George Alexander in a symposium celebrating the eightieth birthday of Thomas S. Szasz,
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punishment agenda.in long-term treatment garb.¥2 Doesiit surprise you to learn that only
two of the more than 500 Cdifornia SV Ps committed to Atascadero State Hospita since
the SV P law was enacted nine years ago have been conditionaly released to the
community?® And both of those patients underwent surgical castration before they were
released.’®* Despite Cdifornia’'s multibillion dollar budget deficit, the Sate is currently
spending $377 million to congtruct a new facility at Codingain order to accommodate an
expanded SV P population of 1,500 when that facility opensin 2005.18

In the fifty years since the University of San Diego School of Law was established,

we have seen Supreme Court jurisprudence shift from the Warren Court’ s libera

M.D. George J. Alexander, The Sate’s Insatiable Need to Incarcerate Those Who
Frighten It, at http://Awww.szasz.com/aexanderremarks.html.

1¥2For example, Michael Perlin assarts that sexudly violent predator legidation
“blur[s] the borderline between civil and crimind . . . [by enforcing] socid control in
punitive ways under the guise of the beneficence of civil commitment.” The Supreme
Court’ s Hendricks decision upholding the conditutiondity of SVP legidation “hasthe
potentid of transforming psychiatric treestment facilities into de facto prisons” Michad L.
Perlin, “ On Desolation Row” : The Blurring of the Borders Between Civil and Criminal
Mental Disability Law, and What It Means to All of Us keynote address presented at the
annua mesting of the American Association of Psychiatry and the Law  (Newport Beach,
CA, Oct.. 2002 ) (manuscript of address available from the author). See also Note,
Involuntary Commitment of Violent Sexual Predators, 111 HARV. L. REV. 259, 266
(1997) (asserting that after Hendricks, “the risk increases that a potentidly lifdong
deprivation of liberty viathe civil sysem will be imposed to serve gods traditiondly and
rightfully reserved for the crimina system—retribution and deterrence’).

183Tdephone interview with Barrie Haffler, Public Relaions Officer, Atascadero
State Hospital (Jan. 15, 2004).

184 d.
185| d
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goplication of the Condtitution to prohibit the specid categorization of sentence-expiring
prisoners'® and permanently incompetent crimina defendants'®” for civil commitment, to
the Burger and Rehnquist Court’ s conservative gpplication of the Congtitution to permit the
soecia categorization of insanity acquittees'® and SVPs®° for civil commitment, and to
permit the coerced treatment of competent, though dangerous, crimina defendants!® Ina
post-September 11, 2001 America, a atime when we are obsessed with our desire for
security from potentidly violent people, this trend away from protection of individua
rightsis not likely to be reversed !

Benjamin Franklin once observed, “He who sacrifices freedom for security is

neither free nor secure.”*®2 But to us, our founding father’ s prescience seems passe. We

18Baxstrom v. Herold, 383 U.S. 107 (1966). See supra text accompanying notes 8-
20.

187 Jackson v. Indiana, 406 U.S. 715 (1972). See supra text accompanying notes 25-
33.

188 Jones v. United States, 463 U.S. 354 (1983). See supra text accompanying notes
39-52.

189K ansas v. Hendricks, 521 U.S. 346 (1997). See supra text accompanying notes
59-84, 89-123.

190&dl| v. United States, 539 U.S. 166 (2003). See supra text accompanying notes
124-77.

¥1For example, the Cdifornia Supreme Court recently held that a sentence-expiring
convict who has been civilly committed under Cdifornials Mentally Disordered Offender
law may be forcibly medicated with antipsychotic drugs even if he or sheis competent to
refuseit, provided a court determines that the individud is dangerous within the meaning of
the stat€' s regular civil commitment atutes. 1n re Qawi, 81 P.3d 224, 240 (Cal. 2004).

192Gee hittp://al cuweb.best.vwh.net /911/, quoting Benjamin Franklin.
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are not adversdly affected by laws that pecidly categorize mentaly disordered people who
have been involved in some way in the crimind process and whose release into society we
fear. Thoselaws protect us. After al, we know that we are not mentally disordered,
dangerous, or involved in the criminal process. And in today’sworld, it is us versus them.
Wefall to congder that when any person’srights are lost, our Condtitutiond rule of law is
undermined. To the extent that the Supreme Court allows that to happen, the shepherd is

adeep. The distance between right and wrong has broken down.
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