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1. INTRODUCTION

In the modern history of the world, the formation of the WTO has
surpassed even the creation of the United Nations, in evoking a high
level of enthusiasm and curiosity among global actors. In academia,
notwithstanding the plethora of intra- and interdisciplinary discourses on
the WTO,' there is persistent and growing interest in the existential logic
underlying its institutional structure. With the WTO were born many
new perceptions, on the one hand, and numerous stakeholders—and
their diverse interests—on the other. But despite severe and often bitter
conflicts of interests, the WTO has been the most fertile ground for
concept formation, accompanied by an array of linkages with other
topics (trade and ...). Most prominent among the terrains that witnessed
normative transformations in the WTO boom has been public international
law (hereinafter “international law”). With the WTO as its nucleus,
international law has been credited with a “thickened”” normativity,’ the spin-
offs of which—sovereignty, command, obligations and sanctions—put it
within the provenance of positivist law. This is not to assert that other
spheres of law were any less influenced or not influenced at all. Rather,
I would contend that the WTO (an auxiliary institution of the neoliberal
scheme) is itself a consequence of the impact sustained by the world
order as a result of the neoliberal wave and not the source of global
transformations. If this is the case, why did international law alone

1. See generally, JOHN H. JACKSON, THE JURISPRUDENCE OF THE GATT AND THE
WTO: INSIGHTS ON TREATY LAW AND EcoONOMIC RELATIONS (2000); BERNARD M.
HOEKMAN & MICHEL M. KOSTECKI, THE POLITICAL ECONOMY OF THE WORLD TRADING
SYSTEM: FROM GATT 1O WTO (1995); MICHAEL J. TREBILCOCK & ROBERT HOWSE, THE
REGULATION OF INTERNATIONAL TRADE (1995). For other perspectives, see P.K. RAO,
WORLD TRADE ORGANIZATION AND THE ENVIRONMENT (2000); CONSTANTINE
MICHALOPOULOS, DEVELOPING COUNTRIES IN THE WTO (2001).

2. Joost Pauwelyn, The Transformation of World Trade, 104 MICH L. REv. 1, 24
(2004). Pauwelyn uses the expression “thickened normativity” to refer to the judicialness the
WTO has added to international law by way of its Dispute Settlement Body (DSB).
International law was often criticized as having a fragile normativity for want of a strong
judicial body with compulsory jurisdiction and the power to render binding decisions.
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became susceptible to the ramifications of the WTO? I argue that the
transformation which occurred in the normative world of international
law cannot be attributed to the unique institutional features of the WTO;
rather, credit is due to the changes in the social order occasioned by the
neoliberal ideology. Indeed, the establishment of the WTO and its rule-
based architecture was an important project in the larger scheme of
things.

The article proceeds in five parts. In part one, I review the scholarly
skepticism as to how far international law is law in the “hard” sense and
show that this skepticism has always permeated the discipline. In part two,
I go on to examine what has prompted contemporary scholarship to
credit the WTO with helping international law grow out of the “thin”
normativity often attributed to it. The analysis suggests that certain features
of legal positivism customarily associated with law in its strict sense,
which were alleged to be lacking in international law, are found in the
institutional apparatus of the WTO. To test this hypothesis, in part three, 1
examine that apparatus in light of the tenets of three prominent positivists—
Bentham, Austin, and Hart—and enquire whether they would have sanctioned
international law had the WTO existed in their day. The conclusion
drawn is that, even with the WTO, their views on international law would
not have been different than what they were. This finding rectifies the
myths that regard the WTO as a positivist enterprise. Part four of the
article undertakes to demonstrate that neoliberalism is the driving force
of not only the WTO but also the normative and structural global changes
all around. To this end, the analysis conceptualizes neoliberalism and then
demonstrates how the WTO serves the implementation of the neoliberal
agenda. As a corollary, in part five, positivism and neoliberalism are
critically juxtaposed and shown to stand in harmony with one another.
The conclusion highlights the extent to which the findings can restructure
the outlook of international lawyers towards the WTO.

Before proceeding, however, a short note on the style and methodology
used in the article is in order. Given the nature of the topic at hand, the
article speaks an interdisciplinary language. Parts one and two highlight
the scholarly standpoints within international law. Part three is a theoretical
endeavor to dispel the myths surrounding the WTO. For this purpose,
conventional wisdom is re-explored through an extensive treatment of
the relevant legal philosophy. A summation of the arguments at the end
of part three provides the rationale for the undertaking and links it with
the broader discourse. In part four, in conceptualizing neoliberalism, the



central line of reasoning is built on certain basic notions of economics,
although only in moderate detail. A substantial portion of part four is
“homework” on the position of international organizations within the
fields of international relations and sociology, understanding then facilitates
the examination of the true legal nature of the WTO. My sole task is to
provide a credible explanation for the authority of international organizations
in general and the WTO in particular. In that process, neoliberalism
emerges as a protagonist, albeit in its simple and general form, as
conceptualized in part four. In other words, neoliberalism is not dealt
with in the strict international relations sense, which is too constrained
vis-a-vis the concept at large. However, care is taken to ensure that this
approach does not adulterate the fundamental thesis of neoliberalism
even as it appears in the international relations literature.

Throughout the article, 1 use the expressions “institution” and
“organization” synonymously, except where these are expressly differentiated.
At certain points the article has had to view the developmental process
of the trading system from different perspectives; this is a natural
consequence of the interdisciplinary nature of the topic. Each part and
many sections are summarized to aid the reader in following the discourse.

II. INTERNATIONAL LAW AND THE COMMON SKEPTICISM
ABOUT ITS LEGALITY

The authors of virtually every treatise and textbook on international
law start their exposition with the skeptical and quite often rhetorical
question “Is international law real law?” They then proceed, in assorted
ways and through various approaches, to demonstrate that international
law is indeed law. Most scholars, at the outset, bring in its relationship
with municipal law, then quickly distance themselves from the issue by
stating that international law, being a legal system in its own right,
cannot be compared with municipal law and that this relativism is the
cause of all the misconceptions concerning international law. Having
made such a caveat, scholars then fall back on finding systems and
institutions similar to that of municipal law in international law. Some
rely on logical deductions and philosophical assertions. In general, these
exercises end up with a formulation to the effect that international law is
law, albeit imperfect, but an indestructible reality; in other words, that it
has some practical complexity although not an intrinsic impossibility,
but.... However, this skeptical approach is not universal. A majority
of the nineteenth century classical scholars rejected international law out
of hand, albeit with rationalizations that showed true adherence to their
cults. Hugo Grotius, the father of international law, had the conviction
that sovereign states are bound by the law of nations. Although he
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attributed this bindingness to the “consent” factor among states, he saw
its roots in the law of nature, which is based on and deduced from the
nature of man as a social bemg Hobbes and Pufendorf had already
answered the questlon as to the legality, let alone bindingness, of
international law in the negative.* When legal positivism established its
strong hold in the jurisprudential realm, the metaphysical speculations of
natural law went into oblivion. One of the doyens of this anti-natural
law movement, Jeremy Bentham, refused to accept the prospect that, 1n
his time, any form of law regulating the actions of states would exist.’

He believed that anyone could divert what was then considered
international law to satisfy his or her political caprices by arguing that it
conferred rights bequeathed from natural law.® Bentham’s antipathy
towards international law only pertained to its natural law form; he in no
way was antagonistic towards it as such and in fact later devised a plan
for universal and perpetual peace in his Principles of International Law.”

In determining the province of jurisprudence, the positivist John Austin
ousted international law from the very start. According to Austin, to be
within the province of jurisprudence the prospective legal system must
emanate from a determinate superior and that superlor shall not be in the
habit of obedience to any other determinate superior.® With this bearing,
international law—merely the declaration of a certain type of conduct
that is in sync with the sentiments of an undefined mass—was repugnant
to him.” However, the Austinian theory of sovereignty and concept of
the superior sovereign’s command had a profound impact on later

3. H. Lauterpacht, The Grotian Tradition in International Law, in INTERNATIONAL
LAw: A CONTEMPORARY PERSPECTIVE 10, 16-18 (Richard Falk et al. eds., 1985).

4. 1 OPPENHEIM’S INTERNATIONAL LAw 8-9 (Robert Jennings & Arthur Watts
eds., 9th ed. 1992).

5. Jeremy Bentham, Essay 1: Objects of International Law, in PRINCIPLES OF
INTERNATIONAL LAW available at http://www la.utexas.edu/research/poltheory/bentham/
pil/pil.e01.html.

6. Hart dubbed this situation “criterionlessness.” H.L.A. HART, ESSAYS ON BENTHAM:
STUDIES IN JURISPRUDENCE AND POLITICAL THEORY 82 (1982).

7. Jeremy Bentham, Essay 4: A Plan for an Universal and Perpetual Peace, in
PRINCIPLES OF INTERNATIONAL LAW available at http://www la.utexas.edu/research/pol
theory/bentham/prpll e04.html. See generally M.W. Janis, Comment, Jeremy Bentham and
the Fashioning of “International Law,” 78 AM. J. INT’L L. 405 (1984); H.B. Jacobini,
Note, Some Observations Concerning Jeremy Bentham’s Concepts of International Law,
42 AM.J. INT’L L. 415 (1948).

8. See JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED 166-67
(Wilfrid Rumble ed., 1995).

9. See generally id. Austin refused to accept international law as being a positive
morality.



scholarship, so much so that the theory became the primary cause of
skepticism regarding the legality of international law. The post-Austinian
scholars fixed Austin’s precepts of sovereignty and sanction as the
systematic way to present international law in its totality, and soon lost
themselves in that wildemess.'’ It is no surprise that later commentators
focused their attention on defending these criteria by searching for a
supreme legislature to command, a judiciary to punish violators, and an
executive body to enforce the decisions of the legislature and the
judiciary and to impose sanctions upon violators.

A considerable proportion of modern scholars have defended the
Austinian checklist by pointing to the institutional features of the United
Nations, although most treatments end up with the idea of there being
only a possibility of international law becoming a complete system.'!
Indeed, reference to the United Nations, is the most unsophisticated of
the defenses, for it is a refined way of going back to the old notions of
self-help, retorsion and reprisals that hankered for legitimization. A
somewhat different position is taken by Louis Henkin, who defended the
legality of international law by highlighting the presence of a compliance
culture in international law analogous to that in domestic legal systems.'?
This compliance culture, according to Henkin, stems from certain internal
motivations and external inducements such as sanctions and remedies."
The threat of retaliation, collective actions, remedies in the form of damages
or repairs—such as inter-state claims through institutional means—and
recourse to “machineries” acts as an inducement to compliance.'* Although
constructed on a conceptual plane, Henkin’s postulation is nothing more
than a metaphysical description of the United Nations system itself, for
his factors of inducement are illustrated with examples that closely resemble
the United Nations machinery.

Another set of scholars, among them Vattel, Triepel, and Anzilotti,
attributed the bindingness of international law to the fact that it is a
result of agreements between sovereign states. The politico-juridical
fiction of the sovereignty of states and the inference that every agreement is
a fusion of the wills of such states, and thereby a “higher will,” served as

10. Harris, in his notes to Brierly’s The Law of Nations, addresses this situation as
an “Austinian handicap.” Although this has placed international lawyers on the defensive,
they would not dispute that the test has more utility than many others by which
international law could be said to be “law.” D.J. HARRIS, CASES AND MATERIALS ON
INTERNATIONAL LAW 6 (6th ed. 2004).

11.  See, e.g., OPPENHEIM’S INTERNATIONAL LAW, supra note 4, at 8-13.

12. Louils HENKIN, INTERNATIONAL LAW: POLITICS AND VALUES 48-57 (1995).

13.  Id at49.

14.  Id. at 50-60.

10
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the logical point of departure for this thesis.'”” Within the school, scholars
like Anzilotti, in contradistinction to his counterparts, sought the fundamental
logic regarding the validity of agreements in a “basic norm” and not in a
“united will.” For Anzilotti, pacta sunt servanda constituted this basic
norm.'® But the juridical construction of pacta sunt servanda could only
put the debate into a state of vacillation, as Tunkin later illustrated:

If agreement is the sole means of creating norms of international law, say
bourgeois jurists, the binding force of its norms rests upon the international
legal principle or norm pacta sunt servanda. But on what is the legal force of
this principle based? If one says that it is based on agreement, a new question
arises: on what is the legal force of that agreement based? The juridical
construction did not answer the question and went on ad infinitum.!7

This vacillation gave way to the Kelsenian theory of the hierarchy of
norms.'® Kelsen envisaged law as a hierarchical structure, succinctly
paraphrased by W.B. Stern: “[t]he constitution stands above the statute,
the statute above the ordinance, and any norm-setting organ is a higher
organ than one which does not set norms but merely applies them.”"
According to Kelsen, it is not the legal order of the states but international
law that occuples the highest stage atop the norm pyramid in the
hierarchy of law,? thus making it the hypothetical basic norm of the
legal order.

Kelsen, as a general rule opposed the consent theory whereby
international law is a creation of only the consent of states. Then, through a
regressive process, he arrived at the norm pacta sunt servanda
However, pacta sunt servanda is a norm created by custom.”? Thus,
primarily international law is customary law. Kelsen’s main aim in

15. G.I TUNKIN, THEORY OF INTERNATIONAL LAW 208-09 (William E. Butler trans.,
1974).

16. Id. at209.

17. Id. at218.

18. See HANS KELSEN, GENERAL THEORY OF LAW AND STATE 123-61 (Anders
Wedberg trans., 1946).

19. W.B. Stem Kelsen’s Theory of International Law, 30 AM. POL. SCI. REv. 736,
(1936). For the original exposition, see KELSEN, supra note 18.

20. See generally HANS KELSEN, PRINCIPLES OF INTERNATIONAL LAW (The Lawbook
Exchange, Ltd 2003) (1952). For a quick and focused treatment, see Stern, supra note
19, at 736-37. For another insightful approach, see Henry Janzen, Kelsen’s Theory of
Law, 31 AM. PoL. Sc1. REV. 205 (1937).

21. KELSEN, supra note 18, at 369-70.

22. Id

23, Id.

11



this exercise was to refute the notion of state sovereignty as the basic
factor that confers bindingness on international law.

For Kelsen, international law is law like any other law, and the norms
of international law share similar characteristics with municipal law.
Hence, the norms of international law can be analyzed by the same
method of analysis as used for the analysis of norms generally.”* This
analysis led Kelsen to be defensive with regard to the Austinian checklist.
When defining a legal obligation by the sanction it entails, Kelsen
argued that international law in fact had sanctions available to it in the
form of wars and reprisals.”> However, this assertion cannot be taken as
definitive of his theory, for he later said that such sanctions are sanctions
of a pnmltlve decentralized legal order lacking any forms of centrahzed
machinery.”® The essence of Kelsen’s arguments inter alia®’ aims at a
centralized system for international law in which primary importance is
attributed to an institution with compulsory jurisdiction for settling
international disputes. This brings Kelsen, who himself was a staunch
advocate of the United Nations system, very close to those who defended
the Austinian test through the United Nations institutional structure.

As the Austinian test permeated international law scholarship and
scholars succumbed to its umbral influence, H.L.A. Hart took a bold
initiative to rupture the mold. What made Hart a radical philosopher of
law was his innovative account of the concept of law, which he formulated
in its entirety on the bricks of Austinian theory while patching up the
Achilles’ heel of that theory. Hart’s concept of law represents a complete
departure from the Austinian version by asserting that the concept of
coercive sanctions and sovereignty are not essential apparatuses of law.?®
His conviction is that every mature legal system is a union of two kinds
of rules: primary and secondary rules.?® Primary rules are those under
which human beings are required to do or abstain from doing certain
actions whether they wish to or not. Secondary rules are those that authorize
human belngs to introduce, modlfy or control the primary rules by
doing or saying certain things.*®

Hart did not dismiss international law from the world of law as such.
He in fact refuted some of the routine criticisms against the discipline,

24, Stern, supra note 19, at 737.

25. See KELSEN, supra note 18, at 330. For a comprehensive treatment, see
KELSEN, supra note 20, at 20-89.

26. KELSEN, supra note 18, at 339-41.

27. For the other facets of Kelsinian theory that have been overlooked by
international law scholarship, see Charles Leben, Hans Kelsen and the Advancement of
International Law, 9 EUR. J. INT’'L L. 287 (1998).

28. H.L.A.HART, CONCEPT OF LAW 215-21 (1961).

29. Seeid. at 77-96.

30. Id. at 78-79.

12
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which he believed were on shaky ground. However, his main objection
to intemational law’s legality was that instead of being a union of primarjy
and secondary rules, international law was simply a set of primary rules.”'
Since international law is made up only of primary rules, it suffers from
three deficiencies—inefficiency, uncertainty, and a static character. It is
inefficient because there is no organized way to settle disputes or enforce
sanctions; it is uncertain because there is no established procedure for
determining whether or not a particular rule belongs to the set; and it is
static because there is no way to deliberately introduce new rules into
the set. Hart believed that only secondary rules of adjudication, change,
and recognition could overcome these defects. Thus, it was the absence
of secondary rules that made international law unacceptable as law to
Hart, as he was quite convinced that the routine shortcomings associated
with it could be surmounted.

From this brief evaluation, it appears that none of the post-nineteenth
century scholars were free from the influence of the skepticism as to the
“hardness” of international law, whereas the pre-nineteenth century
scholarship, mainly continued a superstitious adherence to natural law
and hence remained free of the skeptical penumbra. Early positivists,
like Bentham, were so preoccupied with their annihilation of natural law
notions that their entire focus was on building a new architecture in
keeping with their own faith and convictions. With Austin’s imperative
theory of law, the skepticism “Is international law a real law?” became a
nagging question, upsetting international lawyers and placing them on
the defensive. Since Austin, scholars have in one way or another desperately
sought systems and a mechanism to satisfy the Austinian test, Hart being
an exception.”> Post World War II scholars, while they have found
consolation in the institutional features of the United Nations, have
failed to produce a compelling case for international law.

However, with the establishment of the WTO, international lawyers
found the missing elements of real law in the organization’s institutional
apparatus. The next part of the article articulates the response of
international law scholars to the institutional features of the WTO.

31. Id at209.

32. Even before Hart many other commentators expressed their dissatisfaction
with the Austinian test in strong rhetoric but none could frame a theory as credible as
Hart’s. See, e.g., Payson S. Wild, What is the Trouble with International Law?, 32 AM.
PoL. SCI. REV. 478 (1938).

13



III. THE WTO IN INTERNATIONAL LAW: THE ASCENSION
OF NORMATIVE VALUES

It has been opmed that the establlshment of the WTO was a
“watershed innovation” for international law.>> While enthusiasts considered
the WTO to be the rise of constitutionalism in international law in
general (constitutionalism is not a positive phenomenon for all), and the
quasi-judicialization of international trade law in particular, critics found
a new authontarlamsm and judicial activism in the basic process of
international law.** Accolades, as well as accusations, tacitly acknowledge
that the WTO has substantially changed the normative terrain of international
law. As one commentator noted in the context of the WTO and its
organizational allies: “The usual lament that international laws lack
enforcement mechanisms does not apply to these institutions. They do
not merely bark, they also bite.”*’

Scholarly perceptions on the might of the WTO vary. It is difficult to
give a strict taxonomical base for the views, because the perceptions
overlap and most rely on others. But, it is possible to deduce one
common factor from these views: despite minor differences in their
approaches they all converge at the dispute settlement mechanism of the
WTO.*® Considering this fact, this paper will bring together these views
and make some generalizations, although not within any watertight
compartments.

First, there is a group of scholars who optimistically view the
regulatory shift in international trade from the General Agreement on
Tariffs and Trade (GATT) to the WTO. Let us call them relativists.

33. This expression was first used by Jackson in conceptualizing the WTO. See
John H. Jackson, The World Trade Organisation: Watershed Innovation or Cautious
Small Step Forward?, 18 WORLD ECON., Autumn 1995, at 11 (1995).

34. JACKSON, supra note 1, at 6. On the criticism regarding authoritarianism, see
Anupam Chander, Globalization and Distrust, 114 YALE L. J. 1193, 1195 (2005). Chander’s
criticisms are directed towards all post-cold war institutions. On the pros and cons of
constitutionalism, see Jan Klabbers, Constitutionalism Lite, 1 INT’L ORG. L. REV. 31 (2004).

35. B.S. Chimni, International Institutions Today: An Imperial Global State in the
Making, 15 EUR. J. INT’L L. 1, 7 (2004).

36. What is unique in dispute settlement in the WTO is the automatic accession to
the common Dispute Settlement Body. Pursuant to Article 23 of the Understanding on
the Rules and Procedures Governing the Settlement of Disputes (DSU), all members are
obliged to submit their disputes to the WTO and abide by the rules and procedures laid
down by the Understanding. According to Article 21 “Prompt compliance with the
recommendations or rulings of the DSB is essential . . . .” and the DSB monitors the
matter until compliance has occurred. Where a recommendation or ruling is not
implemented within a reasonable time, the WTO prescribes compensation for the
aggrieved party or suspension of concessions for the violator. See Understanding on
Rules and Procedures Governing the Settlement of Disputes, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 2, Legal Instruments—
Results of the Uruguay Round, 33 I.L.M. 1125 (1994) [hereinafter DSU]J.

14
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They evaluate the WTO and derive its positive features by comparing it
with GATT.”” Their main argument is that GATT, despite being an
international agreement and even having its own 2J'urisprudence, was
never an effective mechanism for international law.*® This was because
of GATT’s inability to secure compliance, mainly owing to a weak
dispute settlement system that lacked a “beyond doubt” legitimacy to
issue a command or enforce it.*® This argument of the relativists seems
credible, for none of the commentators of international law, to this
author’s knowledge, have relied on the GATT system for advancing
their argument regarding the bindingness of international law. Unlike in
GATT, in the WTO the relativists quite obviously find a quasi-automatic,
legalized, and rule-based dispute settlement body with enforcement
powers—the Dispute Settlement Body (DSB). The DSB not only decides
on breaches of WTO rules but makes suggestions on how to bring
measures into conformity with those rules; it also monitors and induces
compliance.*® This comparative advantage over GATT in securing
compliance makes the WTO an important apparatus for international
law.

A second group of scholars sees the might of the WTO in its rule-
based system and rule-oriented approach. Jackson is the most prominent
among the “rule activists,” although he cannot be strictly assigned to this
school alone. His convictions are predicated on the role of ensuring
predictability that the WTO has to fulfill in the multilateral trading
system.*’ He argues that the existence of rules enables the members to
have an awareness of the expectations that the trading system has of
them and that this in turn will lead parties to focus on the rules of the
system.*  Correspondingly, in dispute settlement, as the settlement
progresses, the rule-oriented approach reveals to the participants the

37. See, e.g., JOHN H. JACKSON, THE WORLD TRADE ORGANIZATION: CONSTITUTION
AND JURISPRUDENCE 81-100 (1998).

38. Thomas Cottier, Preparing for Structural Reform within the WTO, 10 J. INT'L
EcoN. L. 497, 498 (2007) (suggesting structural and functional reform).

39.  See generally JACKSON, supra note 1.

40. For more information on the advantages of the WTO’s dispute settlement
mechanism over that of other international organizations, including GATT, see Joost
Pauwelyn, Comment, Enforcement and Countermeasures in the WTO: Rules are Rules
—Toward a More Collective Approach, 94 AM. J. INT’L L. 335, 338-39 (2000). For
details on the international law effects of the GATT dispute settlement panel report, see
JACKSON, supra note 1, at 124-29.

41. Id at121.

42, Id at 120-22.

15



likely outcome of the case, prompting compliance with the rules.” Thus,
the rule-based and rule-oriented system enhances compliance in a
decentralized international legal system.

A third group of scholars—the largest—comprises those who rely on
the sanctioning arm of the WTO. They believe in the range of the
sanctioning power of the dispute settlement mechanism and that it is this
range that has been material in hardening the normativity of international
law.** They generally find three key features in the WTO that are absent
in the dispute settlement systems of most other international treaties: (1) (the
presence of) panels with compulsory jurisdiction to examine complaints
about violations of the WTO Agreements; (2) (the provision for an) appellate
review of the decisions of the panels with compulsory jurisdiction; and
(3) the ability to issue binding decisions.*” Should these mechanisms
fail, there will be authorized retaliatory sanctions, which will induce the
violator to comply with the obligation that it has violated.** The sanctions
available under the WTO’s dispute settlement system are compensation
and suspension of concessions.*’ “If the Member concerned fails to bring
the measure found to be inconsistent with a covered agreement into
compliance ... such Member shall . . . enter into negotiations with [the
member] having invoked the dispute settlement procedures.”® If no
satisfactory compensation has been reached, the complaining member
may seek authorization to suspend the application to the member
concerned of concessions or other obligations under the covered
agreements from the DSB.* The vitality of these sanctions rests on
the fact that all the decisions—establishing of panels, referring the
matter for appellate review and suspending of concessions—are taken by
negative consensus,” making sanctions virtually automatic and unavoidable.
This guarantees greater compliance with the rules.

The sanction group repeatedly prefixes the expression “binding” when
speaking of the decisions of the DSB; to rationalize this, they repeatedly
rely on the relative advantage that the WTO dispute settlement system
has over that of the GATT.

43. John H. Jackson, Dispute Settlement and the WTO. Emerging Problems, 1 J.
INT’L ECON. L. 329 (1998), reprinted in JACKSON, supra note 1, at 168-92, 179-80.

44.  See, e.g., Brendan P. McGivern, Seeking Compliance with WTO Rulings: Theory,
Practice and Alternatives, 36 INT’L LAaw. 141 (2002).

45. Id. at 142.

46. Id at 144,

47. DSU art. 22(1).

48. DSU art. 22(2).

49. DSU art. 22. For an appraisal of the WTO sanctions, see Steve Charnovitz,
Rethinking WTO Trade Sanctions, 95 AM. J. INT'L L. 792 (2001).

50. See infra Part IV.C.2.
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A fourth group of scholars hold the view that the WTO’s power derives
from certain non-legal factors. Robert Howse articulates the argument
of this group: “[tlhe WTO has no power independent of the rules agreed
to by consensus of the member states;” its power lies in the fact that it is
based on “domestic political procedures that have the legitimacy prescribed
by domestic constitutional arrangements.”' Jackson attributed the bindingness
of the decisions of the WTO to the “credibility of the judgment that is
rendered and the potential of that judgment to raise diplomatic hurdles
for a nation that tries to ignore it.””> Even with the most tactful diplomacy,
powerful trading entities cannot break away from the dispute settlement
system.

As mentioned earlier, regardless of the variations in approaches, the
scholarly views regarding the bindingness of WTO rules and decisions
converge at the institutional features of the dispute settlement mechanism.
While the first group—the relativists—is content with the regulatory
shift in the legal controls from GATT to the WTO, the second finds the
emphasis on “rules” to be effective in securing compliance. The third
group focuses on showing that the WTO has teeth to bite, while the
fourth, remaining within the enthusiast camp, seeks justifications for the
bindingness of the decisions in the non-legal realm. The cumulative
effect of these views is to say that WTO rules are binding. Yet binding
in what sense? Jackson says they are binding “in the traditional international
law sense” but adds, although “not always in a ‘statute like’ sense.”™*
Jackson’s conviction and the pessimism attached to it, as well as the
views considered above, reveal that what the scholars have found in the
WTO is exactly what post-Austinian scholars were desperately searching
for in international law. With the might of the WTO established by
stressing its sentencing power, the enthusiasts demonstrated that the
WTO is a new manifestation of legal positivism centered on states: its
commands are the commands of a sovereign because it is generally obeyed
and, if disobeyed, it punishes the disobedience.

51. Robert Howse, From Politics to Technocracy—and Back Again: The Fate of
the Multilateral Trade Regime, 96 AM. J. INT’L L. 94, 106 (2002).

52. John H. Jackson, Appraising the Launch and Functioning of WTO, 39 GERMAN
Y.B.INT’L L. 20, 33 (1996).

53. I

54. John H. Jackson, The WTO Dispute Settlement Understanding—
Misunderstandings on the Nature of Legal Obligation, 91 AM. J. INT’L L. 60, 63 (1997)
(emphasis omitted).
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ITI. THE WTO AND CLASSICAL POSITIVISM:
BENTHAM, AUSTIN, AND HART

The formation of the WTO was a consolation for the Austinian international
lawyers, as many of them saw their as well as their predecessors’ unfulfilted
expectations being realized in the organization. They might have then
slept peacefully having liberated international law from the criticisms of
Austinian positivism. But were they successful in their endeavor? Were
they “shadow boxing” all those years with their own misunderstandings
as the adversaries? Was Austin not properly understood as a philosopher of
his time? Was he the victim of an over-simplistic interpretation? If he
were given the benefit of the doubt, would it open the doors to conceptual
fallacies meaning that the international lawyers of a century had a
“hangover?” These questions should probably be answered in the affirmative.

This assertion might make at least some readers skeptical about this
approach. Will this paper re-explore Austinian wisdom and provide him
with a defense? Why are Bentham and Hart included in this analysis?
How is “revisiting” the positivist trio going to help in this paper’s central
assertion that the WTO is a neoliberal project?

The discussion presented in part one reveals that there was skepticism
as to the legality of international law, which mainly owed to a reliance
on the Austinian test of a sovereign and its sanctions as the sole test to
determine “real law.” The impact created by Austin’s theory was so
profound that it became not only the acid test of real law but also the
hallmark of legal positivism. Although positivism was later painted in
different shades by Kelsen and Hart, Austin continued to be its icon and
his test remained the only applicable test for law. Since the early nineteenth
century and throughout a good part of the twentieth, international law
was subject to the Austinian test and hence remained outside the realm
of real law. With the establishment of the WTO, as it began to display
Austinian elements, the law that housed the organization—international
law—was admitted into the realm of positivism. Contemporary international
lawyers treat the WTO as a positivist bank, refuting any argument
disparaging the legality of international law by pointing to the organization.

It is true that scholars found international law in a new and relatively
better environment after the WTO and called it “positivism in international
law.” However, this relatively better environment is neither a result of
the WTO, nor Austinian positivism as it is generally understood. To
support my contention, I will demonstrate that even with the WTO the
positivists would not have accepted international law into their domain.
To this end, I refer to the teachings of Bentham, Austin and Hart. The
criteria for choosing and confining the analysis to this trio are the
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following: first, they represent three varying schools of thought within
legal positivism; second, each built his theory on his predecessor’s teachings,
albeit without blind adherence; and third, a chronological tracking of
positivism helps to determine the common tenet that all of them were
following. This process also dispels the scholarly misconceptions of
Austin and reveals that he was only acting in accordance with the central
positivist tenet, but in its then current form, and that he was a man of his
time and his positivism was a positivism of the age.

If it is neither Austinian positivism, nor the WTO, that has brought
international law into a relatively better environment, what then has been
the force behind the change? I assert in the subsequent sections that it is
neoliberalism, and contend that the WTO is a passive neoliberal
structure—an important project in the larger scheme of things—and that
it is the corollaries of the neoliberal wave which scholars have mistaken
for Austinian positivism. Prior to substantiating these claims, I summarize
the views of the three positivists, showing that positivism never changed
its core but only its form.

Before I proceed with the three scholars, let me explain in brief the
positive theory of law. Legal positivism is a school of thought that arose
under the long-term influence of the scientific discoveries that started in
the seventeenth century and the eighteenth century philosophy of
enlightenment rationalism.”® Its primary objective was “the exclusion of
every trace of [Jmetaphysics from investigations of natural phenomena. . . .
Positivists held that everything must be first observed experimentally
and then understood in terms of facts independent of any subjective
evaluation of the factual matter. In sum, the positive theory opposed any
attempt to link observable and empirically deducible facts with moral
values and judgments.”’ This sentiment gave birth to the fundamental
tenets of positivism: 1) the separability thesis that there is no necessary
connection between law and morality; and 2) the source thesis, or social
thesis, that legal vahdlty is determined ultimately by reference to certain
basic somal facts All later positivists based their postulations on these
two tenets.”

55.  MARK TEBBIT, PHILOSOPHY OF LAW: AN INTRODUCTION 17 (2000).

56. Id at16-17.

57. Id at17.

S8 W

59. For an introduction to legal positivism, see LORD LLOYD & M.D.A. FREEMAN,
LLOYD’S INTRODUCTION TO JURISPRUDENCE (5th ed. 1985). For its different versions, see
HART, supra note 28; JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF
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A. Bentham and Utilitarianism

In this sub-section, I first briefly introduce Bentham’s utilitarianism
and what makes him a positivist and then make an evaluation of Bentham’s
views and conclude that he would have had the same position had the
WTO existed in his day.

Until the late eighteenth century, positivism was in an embryonic state
and focused on the annihilation of natural law notions. At that time, it
was mainly discussed and debated as a political philosophy: its full
elaboration came only w1th Jeremy Bentham and his utilitarianism.*
Bentham’s utilitarianism®' —based on the principle “general happiness is
the right and proper end of human action” (utility)—did not offer a
strong logical foundation for positivism but nevertheless created a
favorable climate for the move towards it. Bentham’s entry into the limelight
coincided with the escalating anti-natural law movement, and he played
the role of perpetuating “utility,” which was looked upon as the then
rational and scientific standard; as noted by a commentator: “[t]owards
the end of eighteenth century, it is not only the thinkers, it is all the
English who are speaking the language of utility.” 62

Bentham’s antipathy for natural law made him repudiate concepts like
natural rights and state of nature, which he considered a mere fiction, a
phantom, and a forrnldable entity used by a great multitude of people to
support their false claims.”* He believed that the law of nature provided
no force by any means and hence advocated the strict separation of law

MORALS AND LEGISLATION (Batoche Books 2000) (1781); AUSTIN, supra note 8. For
support, see JOSEPH Raz, THE AUTHORITY OF LAW: ESSAYS ON LAW AND MORALITY
(1979);, W. J. WALUCHOW, INCLUSIVE LEGAL POSITIVISM (1994). For a critical appraisal,
see POSITIVISM TODAY (Stephen Guest ed., 1996). On the separation of law and morals,
see H.L.A Hart, Positivism and the Separation of Law and Morals, 71 HARV. L. REV.
593 (1958).

60. DeNnNis LLoYD, THE IDEA OF LAw 100 (1981). Utilitarianism is a theory
proposed by David Hume in the eighteenth century. It is a political philosophy advancing the
idea that explanation of moral principles is to be sought in the utility they tend to
promote. Bentham was so influenced by Hume that he adhered completely to the concept of
utility. Based on the aphorism “the greatest happiness of the greatest number,” Bentham
formulated his theory of utility as every action should be judged right or wrong on the
basis of the extent to which that action promotes or damages the happiness of the
community. He recognized the fundamental role of pain and pleasure in human conduct
and believed that human behavior was motivated by a desire to obtain pleasure and avoid
pain. Since pleasure is equated with good, human beings must seek pleasure, and that
must be the ultimate end of human life. To measure the net-value of pain and pleasures
in a given action, Bentham devised an “emotional machine” called felicific calculus.
BENTHAM, supra note 59, at 31-32.

61. For an overview of Bentham’s utilitarianism, see GEOFFREY SCARRE,
UTILITARIANISM 72-81 (1996).

62. Wesley C. Mitchell, Bentham's Felicific Calculus, 33 POL. SCI. Q. 161, 163 (1918)
(quoting ELIE HALEVY, 1 LA FORMATION DU RADICALISME PHILOSOPHIQUE 231 (1901).

63. See generally BENTHAM, supra note 59.
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from morals.*® He then outlined a general theory of legal duty and

obligation.%> At this juncture, he found the principle of utility to be the
best way to greater reforms.*

In advocating utility, Bentham developed such a penchant for it that in
all his subsequent works he made it a point to advocate this principle as
the basis of every action and concept.’’ One sees the principle of utility
throughout Betham’s works—be it constitutional reforms, the criminal
code, or international law. The sway this principle had over Bentham is
reflected in this excerpt from The Principles of Morals and Legislation:

Intense, long, certain, speedy, fruitful, pure—Such marks in pleasures and in
pains endure. Such pleasures seek if private be thy end: If it be

public, wide let them extend. Such pains avoid, whichever be thy
view: If pains must come, let them extend to few.68

Bentham believed that the means should be determined by the end,
and the end he envisioned was utility. However, Bentham was aware
that men do not all spontaneously desire utility—"the greatest happiness
of the greatest number”—because of the self-interested nature of human
beings;69 this interest must be created in the minds of individuals for the
principle of utility to work. The interest must be created by contriving
devices, in the form of coercive sanctions, by which selfish individuals
must serve the pleasure of others to get pleasure for themselves.”
Bentham brought together individual interests and interests of the
community through the imposition of sanctions by the legislator and
society.”' Here, Bentham argued that law is the command expressing
the will of a sovereign.”

64. See HART, supra note 6, at 82-94.

65. Seeld. at 127-143.

66. ROSS HARRISON, BENTHAM: THE ARGUMENTS OF THE PHILOSOPHIES 169 (1999).

67. Id

68. BENTHAM, supra note 59, at 29. (This verse is quoted from the 1948 edition of
Introduction to the Principles of Morals and Legislation and is absent in the 2000 edition
published by Batoche Books).

69. The self-interested nature of individuals is explained by Ayer as the reason why,
for a particular action, individuals find that the greatest happiness of the community
stemming from that action is also that which is causative to their own greatest happiness.
See PHILIP SCHOFIELD, JEREMY BENTHAM, THE PRINCIPLE OF UTILITY, AND LEGAL
PoOSITIVISM 7 (2003), available at http://www.ucl.ac.uk/laws/academics/profiles/docs/schofield _
inaug_060203.pdf.

70. Mitchell, supra note 62, at 177-78.

71. SCHOFIELD, supra note 50, at 7 (drawing on Ayer’s defense against the critics
of Bentham).

72. This line of reasoning is continued in HART, supra note 6, at 105-26.
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In postulating the powers of a sovereign, Bentham was influenced
by the Hobbesian view that the command of a sovereign constituted law
because it was given to subjects already under a prior obllgatlon stemming
from their contract with each other to obey the sovereign.”” Later, the
influence of Hume’s version of the social contract caused Bentham to
flout the Hobbesian version of sovereignty. Bentham persisted in the
conviction that the obligation to obey a sovereign is attributable to the
soverelgn if there is a reason for doing so, which “in part is natural and
in part man-made artefact.””* At the same time, he held that the legislative
powers of a sovereign are not bestowed by law because law manifests
only from the will of the soverelgn However, the power of a sovereign
that is not bestowed by law is a result of a “social situation,” the account
of which needs no “normative terms;” this social situation constitutes
“the disposition of the people.”’® At this juncture, Benthamite theory
touches the social thesis of legal positivism whereby the validity of law
is determined ultimately by reference to certain basic social facts.

The question of import is to what extent Bentham would have found
the WTO agreeable. Quite obviously, the utilitarian in him would have
tested the utility that an institution like the WTO produces. Whatever
his stance as a utilitarian might have been is less relevant in this context,
however, for the concerns of this paper relates to the sovereignty and
sanction aspect of the WTO. Hence, the focus is limited to two points:
1) would Bentham have accepted the sovereign power that is said to be
present in the WTO?; and 2) would he have found the logic of sanctions
in the WTO consistent with his theory of sanctions?

First, to debate the sovereign status of the WTO, one should understand
that Bentham separated the powers of a sovereign from the powers of its
subordinates. The subordinates’ powers are conferred by law, which is
a command of the sovereign, whereas the sovereign gains its law-conferring
power from the social situation, which is a non-legal situation. The WTO is
the result of an agreement between states and has powers from the rules
agreed to by the states. Therefore, it cannot meet the Benthamite requirement
that a sovereign’s power must come from a non-legal force.” Yet, it

73. Id. at221. See also THOMAS HOBBES, LEVIATHAN (Richard Tuck ed., 1991).

74. HART, supra note 6, at 221.

75. Id.at224.

76. Id. at221.

77. The basic statute that establishes the WTO is the Marrakesh Agreement
Establishing the World Trade Organization (WTO Agreement) negotiated by the
contracting parties in the Uruguay Round of the General Agreement on Tariffs and Trade
(1986-1993). Agreement Establishing the World Trade Organization, Apr. 15, 1994, 33
I.L.M. 1144 (1994), available at http://www.wto.org/english/docs_e/legal_e/04-wto.pdf
[hereinafter WTO Agreement]. The WTO Agreement has an appendix consisting twenty-
nine individual legal texts that deal with various substantive rights, twenty-eight additional
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could be argued that the social situation that preceded the creation of the
WTO and gave rise to certain “forces”—the emergence of a network
society that had fetched the interdependence among states and necessitated
some kind of institutional coordination—made the WTO a sovereign
power. Regrettably, this situation only makes the forces that created the
WTO the sovereign. It is the command of this sovereign that created the
WTO. Nonetheless, the WTO fits reasonably well into the Benthamite
scheme as a subordinate to the sovereign, which exercises the powers
conferred by the latter.

Second, the complementarity of the WTO’s sanctions with Bentham’s
sanction theory requires examination. For Bentham, sanctions mean
punishments, “a suffering which befalls a man . . . if it be supposed to
befall him through any imprudence of his . . . if inflicted by the law.”"®
In other words, a sanction is an evil inflicted on an offender by the law,
which has the authority to do so. Bentham’s theory of punishment
was basically a progressive one that aimed to prevent crimes and ensure
public safety, not a “backward-looking” practice that aimed at “retribution
based on desert.”” Now the relevant query is whether this theory is
complementary to the trade sanctions under WTO. Nowhere in the WTO
agreements does the word “sanctions” appear. However, supporters of
the sanction part of the WTO rely on Article 22 of the Understanding on
Rules and Procedures Governing the Settlement of Disputes (DSU),
which embodies the provision for compensation and suspension of
concessions.®® General WTO scholarship considers these two measures
as the consequence of disobeying the rules and decisions of the WTO.
Lamentably, this is a misconstruction. What Article 22 tmposes is not a
punishment for noncompliance but the means to secure compliance:®'

ministerial declarations, decisions, and understandings that provide further obligations and
commitments, as well as 26000 pages of computer printouts detailing each member’s tariff
concessions and service commitments. For details, see JACKSON, supra note 1; Anne O.
Krueger, Introduction to WTO AS AN INTERNATIONAL ORGANIZATION 1 (Anne O. Krueger
ed., 1998); HOEKMAN & KOSTECKI, supra note 1.

78. BENTHAM, supra note 59, at 28.

79. See generally Hugo Bedau, Bentham’s Theory of Punishment: Origin and
Content, 7 J. BENTHAM STUD. (2004).

80. See generally YENKONG NGANGIOH HODU, WTO DISPUTE SETTLEMENT SYSTEM
AND THE ISSUE OF COMPLIANCE: PERSPECTIVES IN THE REMEDIES AGAINST NON-COMPLIANCE
(2006).

81. Charnovitz, supra note 49, at 804.
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Compensation and the suspension of concessions or other obligations are
temporary measures available in the event that the recommendations and rulings
are not implemented within a reasonable period of time. However, neither
compensation nor the suspension of concessions or other obligations is preferred to
full implementation of a recommendation to bring a measure into conformity
with the covered agreements. Compensatlon is voluntary and, if granted, shall
be consistent with the covered agreements 82

Thus, the so-called sanction measures in the WTO have the “externally
directed” purpose of encouraging compliance.®® This is not what Bentham
intended by his punitive theory, which aimed at deterrence and reformation.

If the WTO had been a case in Bentham’s time, he likely would not
have taken a different stance; there is nothing extraordinary in the WTO
that would have appealed to a reformist like Bentham. He never was
antagonistic towards international law as such but did object to its natural
law form. The presence of the WTO would not have changed Bentham’s
perceptions on international law in any way, for what he required was a
supreme sovereign that is bestowed with power by a social situation and
a system of punishment based on deterrence and reformation. The WTO
proved to have neither of these features.

B. Austin and the Imperative Theory of Law

Austin’s analytical Jjurisprudence sought a definition of law in connection
with a soverelgn where sovereignty is employed to define law in its
proper sense.*® To Austin every law implies a command of a sovereign,
which is habitually obeyed by the bulk of society and which is not in
habitual obedience to anyone. If the sovereign’s will is not complied
with, it inflicts punishments.®® In sum, Austin’s theory of law comprises
a supreme sovereign, habitual obedience, commands, and punishments—
the purported requirements of real law.

In jurisprudence whatever Austin said was prejudicially branded as
sterile verbalism, caricaturizations, metaphysical formulations, “ill-informed
dialectic,” and irrational. However, one cannot ignore the irony here, as
the conferrers of these accusatory labels had built their theories on
Austin’s tomb.¥ The critics were aware that the best way to be successful
was to be Austinian, yet they desired to be known as those who revived
jurisprudence from Austinian sophistries. This hypocrisy owes much to the
straightforwardness and minimalism involved in Austin’s command

82. DSU art. 22.

83. Chamovitz, supra note 49, at 803.

84. See AUSTIN, supra note 8.

85.  See generally id.

86. Neil Duxbury, English Jurisprudence Between Austin and Hart, 91 VA. L. REV.
1, 6-14 (2005) (articulating the jurisprudential mood in the academia after Austin).
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theory because it takes a scholar directly to the central concemns of
jurisprudence. This does not mean that Austin’s theory is flawless, but a
mistaken perception of any theory will beget a mistaken result, particularly
when it is applied to make judgments on concepts and institutions of
modern relevance such as the WTO. Austin’s theory is no exception.

The first set of arguments in this section provide more justifications
for this assertion and show that Austin’s views on jurisprudence are the
work of a staunch positivist, inspired by Bentham breathing the air of
positivism that permeated his own age. As Austin went on determining
the province of jurisprudence and thereby rejecting candidates one after
another, scholars observed the process with a fine sense of naiveté and
made judgments on the basis of Austinian terms; they failed to see the
positivist orientation of Austin, whose undertaking obviously coupled
with other reasons. Once this is shown, the “true Austin” emerges to judge
the WTO and excludes the organization from the province of jurisprudence.

Austin had the vision to construct a science of jurisprudence free from
the cobwebs of moral considerations. While igniting his passion to
frame a science of jurisprudence, life in the neighborhood of Bentham,
James, and John Stuart Mill put Austin in the prevailing philosophical
radicalism—utilitarianism.”” Austin joined Bentham in the revolt against
the nebulous conception of natural law and sought to expel it altogether
from the parlance of political philosophy. The main focus of their scheme
was to demarcate law from morals, law being the will of a supreme
sovereign. As it was the will of a sovereign they called this law positive
law.®® At this juncture, the much criticized Austinian version of sovereignty
was born.

The initial impression of the Austinian theory of sovereignty is that it
is power-oriented. However, there is no such power orientation at the
core of Austinian sovereignty. Back in the late nineteenth century, John
Dewey had expressed skepticism with regard to the power-orientation in
Austin’s theory.” For example, Dewey termed the Austinian concegtion
of sovereignty as understood by the scholarship “Austinian myth.” O It
was mythical for two reasons: first, sovereignty was confused with the

87. For a biographical sketch of Austin, see JOSEPH HAMBURGER & LOTTE
HAMBURGER, TROUBLED LIVES: JOHN AND SARAH AUSTIN (1985).

88. See HART, supra note 6, at 223-26.

89. See generally John Dewey, Austin’s Theory of Sovereignty, 9 POL. ScI. Q. 31
(1894).

90. Id at3l.
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“organs of its exercise; »*! and second, a sovereign was understood as a

determinate and common superior recelvmg habltual obedience and not
in habitual obedience to a determinate superior.”

Dewey subjected the second reason to a detailed analysis. Austin’s
sovereign, although receiving habitual obedience, was not in the habit of
obedience to any determinate superior. Later, Austin conceded that
sovereigns habitually deferred to the sentiments of the masses. Why
then, asked Dewey, did those masses become sovereign‘7 Dewey provisionally
dismissed his skepticism by saying that since the masses were an
indeterminate body, they could not become the sovereign.”> However,
this whole exercise confirmed that Austin’s theory of sovereignty had a
social dimension and; if the question of determinateness was absent, a mass
social movement would have become the sovereign because politically
determinate sovereigns defer to the sentiments of the masses.” If so, as
it was subject to the sentiments of the masses, no political organ could
become a sovereign. What then did Austin intend by “sovereign?” Here
it should be conceded that all that Austin required was a source from
which a command could emanate so that it constituted “law in the strict
sense,” and he fulfilled this requirement by postulating a sovereign.”’ In
this task he might have been inspired by Bentham during their joint-
venture days on the separation of law and morals. Bentham’s conception of
a sovereign acquiring powers from a social 31tuat10n appeared to be the
rationale behind Austin’s social dimension.’® Lest the symmetrical
construction appear a bit artificial, one should consider that the social
thesis—law as originating from a social construction—has been the core
of legal positivism and Austin and Bentham its staunch adherents. In
sum, the Austinian sovereign could be construed as a social force—a
determinate superior—from which emanates the commands and organizational
forms through which the sovereign exercises its power. This sovereign
force receives habitual obedience through the organizations and systems
that it has created; the moment another social force takes its place, it
loses its habitual obedience, and the new force and the institutions and
systems it creates become the sovereign.

For the forces to qualify as a sovereign, however, they must be determinate.
According to Dewey, this was the core test of Austinian sovereignty,

91. Id. at34.

92. Id.at36.

93. Susan Minot Woody, The Theory of Sovereignty: Dewey Versus Austin, 78
ETHICS 313, 314 (1968). See also Dewey supra note 89.

94. See Dewey, supra note 89, at 37.

95. Woody, supra note 93, at 317.

96. See generally Neil Duxbury, Why English Jurisprudence is Analytical, in
CURRENT LEGAL PROBLEMS 2004 1 (Jane Holder et.al. eds., 2005).
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although, he maintained that what constitutes determinate must not be
subject to any klnd of numerical evaluations, e.g., sovereignty as vested
ina govemment Dewey s contention was that what is determinate

is a matter lying quite outside the range of Austin’s theory; [determinate sovereigns]
exist precisely because large social forces, working through extensive periods of
time, have fixed [them] as organs of expression. It is these forces, gradually
crystallizing, which have determined governments and given them all specific
(determinate) character which they now possess.%8

D. Gerber offered a methodological defense for Austin’s deﬁmtlons
Commenting on Dewey, as well as the reply to Dewey by Susan Woody,
Gerber malntalned that Austin’s definitions cannot be viewed as mirroring
ordinary language.'® Austin was working on general jurisprudence” so as
to prov1de a vocabulary for describing a legal system.'” In the context of a
sovereign “[Austin] was systematizing, and, for that, ordinary language
just will not do; with the introduction of each of his definitions is a further
indication of a constructive inclination.”

The issue of determinateness and the ensuing “unverifiableness” of the
sovereign is a result of another mythical interpretation, for nowhere does
Austin stress the notion of determinateness as requiring sovereignty to
inhere in a specific number of persons. It is a mistake to consider Austin’s
definitional statements as “empirical generalizations” or as entallmg
normative units. They are only definitions, yet they lay down uses.'

The cumulative effect of these arguments is to bring more coherence
to Austinian wisdom, as they dispel the myth and justify the social
dimension of his concept of a sovereign. Austin was a positivist sprouted
and grown in the shade of Benthamite philosophy, although he was not
to remain in that shade forever.

97. Dewey, supra note 89, at 37-38.
98. Id at4l.
99.  Woody, supra note 93.

100. D. Gerber, A Note on Woody on Dewey on Austin, 79 ETHICS 303, 306 (1969).
Gerber’s central contention is reflected in the following passage: “Austin’s terms are
introduced by the use of the ordinary terms with which we are all already familiar. They
are picked and chosen from the rather inchoate, or at the very least ‘open,’ texture of
ordinary language, selected in hopes of developing a clearer language for the domain of
jurisprudence. They are not quite stipulative, since the uses which they lay down are not
arbitrary or capricious; but they do lay dowr uses. The truth of what they assert is
independent of any facts about the nonlinguistic world. They are, obviously, true by the
definition.” Id. at 304-05.

101. Id. at 305.

102. Id. at 304.

103. Id. at 305.
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Once he had established a link with Bentham, Austin proceeded to
“depoliticise” Benthamite jurisprudence.'™ Austin’s pre-professorship days
in Germany had a substantial impact on him;'® “his exposure to German
jurisprudence reinforced his drive for the systematization and classification
of law.”'% The subsequent lectures he delivered on jurisprudence that later
became Province of Jurisprudence Determined (1832) came with a large
dose of his German influence and essentially appeared as a taxonomy for
law.!” Tt is true that Austin could not attract a large audience to his lectures
and critics normally ascribe this to the weaknesses in Austin’s theory.
However, it was not the failure of Austin but rather a failure on the part
of scholars to reconcile Austin’s farsightedness with the epistemic culture
present in the Victorian universities in the first half of the nineteenth
century.m8

As knowledge “hardened” towards the late nineteenth century, university
culture also underwent changes. In jurisprudence, among other disciplines,
it became essential to present clear and precise definitions for “leading
terms” and explanations for “fundamental conceptions.” The solution to
meeting this need was obvious—Austinian jurisprudence.'®

On January 1, 1995, the date on which the WTO was established,
international lawyers, in particular international trade lawyers, “apparently
told Austin’s ghost to haunt other areas of the international realm.”''® At
least for the WTO, though not for all of international law, Austin had
gone to rest in peace, and there would no longer be any need to be
defensive with regard to the Austinian test. In one sense, this should be
a source of solace for contemporary international lawyers, for unlike
their predecessors they have a case to put forward in their “debates” on the
legality of international law with municipal lawyers. The situation attracts
attention in as much as a dramatic utterly unprecedented event has in
international law. This point. begs further justifications. Hence, revisiting
Austinian perceptions on international law becomes inevitable.

In the context of international law, Austin opined that:

The so called law of nations consists of opinions or sentiments current among
nations generally. It therefore is not law properly so called. But one supreme

government may doubtless command another to forebear from a kind of conduct
which the law of nations condemns. And, though it is fashioned on law which

104.  See generally Duxbury, supra note 96, at 43.

105.  John Stuart Mill, Autobiography (1873), available at http://www.utilitarianism.com
/millauto/five.html.

106. See Wilfred E. Rumble, /ntroduction to JOHN AUSTIN, supra note 8, at ix.

107.  See Duxbury, supra note 96, at 44.

108. Id at 45-47.

109. Jd. at 46.

110. Raj Bhala & Lucienne Attard, Austin’s Ghost and DSU Reform, 37 INT'L LAW.
651, 653 (2003).
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is improperly so called, this command is law in the proper significations of the
term. Speaking precisely, the command is a rule of positive morality set by a
determinate author.!!1

Here, Austin ascribed the element of command to international iaw but
did not dispute the determinateness of the sovereign. He specifically
excluded international law from the category of law proper because
“[t]he government commanding does not command in its character of
political superior. If the government receiving the command were in a
state of subjection to the other, the command though fashioned on the
law of nations, would amount to a positive law.”' 2

The absence of sanctions is another major lacuna in international law
that Austin pointed out. Since no evil is attached to its command,
international law cannot be a law in the proper signification of the
term.'" In sum, the two elements of his theory that Austin could not find in
international law were a sovereign in the nature of a political superior
and sanctions attached to the sovereign’s command.

In his Whewell lectures, Sir Henry Summer Maine accused Austin of
showing an eagerness to diminish the imperative force of international
law."'* If this accusation is accepted, it is because something branded a
naturalist credo of the time like international law could only fall outside
the realm of law in Austin’s scientific rearrangement. However, there is
a point in Austin’s theory that is favorable to international law; namely,
considering the social dimension in his theory, if the social forces become
the sovereign then Austin should concede that behind every international
law formation there is a sovereign power that functions through political
superiors. Given the fact that international law formation in Austin’s
day was on a strikingly low level, he cannot be indicted for a serious
misrepresentation of the facts.

In the WTO, what would have evoked the curiosity of Austin is the
so-called sanctioning power of the DSB—compensation and suspensions
of concession~—and to some extent the sovereignty claimed to be present
in the organization.

111. AUSTIN, supra note 8, at 124 (emphasis added).

112.  Id. at 124-25.

113. Id

114. See HENRY SUMNER MAINE, THE WHEWELL LECTURES: INTERNATIONAL LAW A
SERIES OF LECTURES DELIVERED BEFORE THE UNIVERSITY OF CAMBRIDGE (1887), available at
http://socserv2.socsci.mcmaster.ca/~econ/ugem/3113/maine/intlaw.htm, in particular Lectures I
and II.
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Austin conceptualized a command as follows:

A command is distinguished from other significations of desire, not by the style
in which the desire is signified, but by the power and purpose of the party
commanding to inflict an evil or pain in case the desire is disregarded. If you
cannot or will not harm me in case I comply not with your wish, the expression
of your wish is not a command, although you utter your wish in imperative
phrase. If you are able and willing to harm me in case I comply not with your
wish, the expression of your wish amounts to a command, although you are
prompted by a spirit of courtesy to utter it in the shape of a request.!!

Austin thus required two components in a command—power, i.c.,
physical capacity or authority,''® and the ability to cause injury to the
non-complying party.

The following two clauses of the DSU may meet Austin’s requirements:

1. Prompt compliance with recommendations or rulings of the DSB is
essential in order to ensure effective resolution of disputes to the
benefit of all Members (Art. 21(1))!17

2. If the Member concerned fails to bring the measure found to be
inconsistent with a covered agreement into compliance therewith or
otherwise comply with the recommendations and rulings within the
reasonable period of time . . . such member shall . . . enter into negotiations
with any party having invoked the dispute settlement procedures, with
a view to developing mutually acceptable compensation. If no satisfactory
compensation has been agreed within 20 days after the date of expiry
of the reasonable period of time, any party having invoked the dispute
settlement procedures may request authorization from the DSB to
suspend the application to the Member concerned of concessions or
other obligations under the covered agreements (Art.22.2).118

The first clause (Art.21.2) has imperative language but the second, which
speaks of compensation, sounds like a bit of a cliché.''? Certainly, Austin
was least concerned about the imperativeness in the language of the
command; he only required the ability to inflict harm. Where a member
fails to compensate another member it has aggrieved, the DSU authorizes
the aggrieved party to retaliate by suspending concessions or obligations.
Although the offending member is required to seek authorization for
taking such an action, the negative consensus involved in decision-making
results in that request being automatically granted. Would this be more
in keeping with Austin’s “harm?” Powers akin to this are also vested in
the United Nations Security Council (UNSC), where sanctions are still a
collective action; under the DSB it is a bilateral state-to-state affair. Now,
what if the member to suspend a concession is an economically weak country
and the one against whom the sanction is sought is an economically

115. AUSTIN, supra note 8, at 21.

116. See generally Colin Tapper, Austin on Sanctions, 24 CAMBRIDGE L.J. 271 (1965).
117. DSU 21(1).

118. Id. art. 22(2) (emphasis added).

119. See Bhala & Attard, supra note 110, at 663.
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powerful one? Such a measure might have some side effects on the weaker
state.'?® What is more, according to one commentator, even the remedy of
compensation under the WTO lacks the “traditional sense of compensation
for damages.”'*! Another author lamented: “[T]here is no prospect of
incarceration, injunctive relief, damages for harm inflicted or police
enforcement. The WTO has no jailhouse, no bail bondsmen, no blue
helmets, no truncheons or tear gas.”'** Clearly, measures available in the
WTO are incongruous with Austin’s theory of command and punishment.'>*

The second factor that ousted international law from the province of
jurisprudence is the absence of a sovereign in the form of a political
superior. Would Austin have found such a political superior in the
WTO?

A sovereign for Austin was a person or body that is politically superior,
i.e., that possessed supreme power; “this power is infinite in number and
kind,” partly activated and partly lying “dormant” in the sovereign.'**
The sovereign delegates these powers to political subordinates or immediate
partakers in those very powers.'” These powers are called subordinate
powers.'*® In Austin’s scheme of things (it should be conjectured)
international law has neither of these attributes. What then would be the
case with the WTO? Regrettably, Austin made any determination complex
by not making explicit the nature of the supreme powers that a sovereign
should have, although he did provide examples of various legal systems
to illustrate a sovereign. He also did not clarify how sovereigns happen
to acquire these powers; he essentially dismissed the question by saying

120. For more information, see Pauwelyn, supra note 40, at 345.

121. 1d. at 339. However, considering the drawbacks present in the compensation
system, the Consultative Board’s Report on the Future of the WTO (Sutherland Report)
has highlighted the importance of monetary compensation to replace the compensatory
market access measures currently granted to the winning aggrieved disputant. Consultative
Board, The Future of the WTO: Addressing Institutional Challenges in the New Millennium,
(2004) available at, www.wto.org/English/thewto_e/10anniv_e/future_wto_e.pdf. For
an evaluation of the Sutherland Report, see Mitsuo Matsushita, The Sutherland Report and its
Discussion of Dispute Settlement Reforms, 8 J. INT’L ECON. L. 623 (2005).

122.  Judith Hippler Bello, Editorial Comment, The WTO Dispute Settlement
Understanding: Less Is More, 90 AM. J.INT’L L. 416,417 (1996).

123. A further effort to raise the quality standard of the WTO’s enforcement
mechanism to meet Austin’s requirements is articulated in Bhala & Attard, supra note
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that those powers are partly dormant and partly activated.'”” At this juncture,
a focus on the social dimension of Austinian sovereignty, as discussed
earlier, appears to be a more reasonable course. If Austinian sovereignty
is to be construed as a social force that exercises its sovereign powers
through various agencies such as government and other organizations,
the WTO will fit into the category of a subordinate to the sovereign. Not
surprisingly, this is tantamount to the Benthamite position that a
subordinate’s powers are conferred by the sovereign.!?® This situation
will only make the political and social forces that created the WTO a
political superior and the organization its subordinate.

Ultimately, like Bentham, Austin would also have maintained an
unfavorable view of the WTO in regard to its inclusion in the realm of
positive law. None of the institutional features or the so called “hard”
mechanisms of the WTO could fulfill Austin’s requirements. Any
reproach that Austin imposed unfeasible requirements would not hold
water, for Austin was only acting as a positivist of his time, however
radical.

C. Hart and his Rule Theory

In this section, the same method of analysis, as applied earlier for Bentham
and Austin, is followed by portraying Hart’s version of rule-based
positive theory and then viewing the WTO through the prism of rule
theory.

Hart was the first scholar to undertake the study of legal positivism in
a philosophical perspective.'” His concept of law was firmly rooted in
the two basic tenets of positivism—the separability thesis and the social
thesis.*® In regard to the separability thesis, Hart did not adhere to the
Austinian view that it is the coercive nature of law that differentiates it
from morals; according to Hart, attributing coercive nature was a
mischaracterization of the purpose and function of law."! He rejected
the contentions that law is a coercive order and that law is a moral
command. Hart’s adherence to the separability thesis came in the form
of his “rule theory,” according to which every mature legal system is a
combination of two sets of rules—primary and secondary—with primary

127.  Seeid.

128.  See supra at 24.

129. Frederick Schauer, Book Review, (Re)Taking Hart, 119 HARV. L. REV. 852,
856 (2006). Although Hart’s predecessors, e.g., Bentham and Austin, philosophized law,
their postulations were based more on political theories and other wide-ranging thinking.
See AUSTIN, supra note 8, at 858-59.

130.  See generally Hart, supra note 59.

131.  See generally HART, supra note 28, at 18-25,
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rules laying down ways of conduct and secondary rules validating the
primary rules.'

Although a passing reference was made to primary and secondary
rules while describing Hart’s position on the skepticism of the legality of
international law, it only served that context and a more detailed treatment
of Hart’s rule theory is in order to set up an analysis of the existential
logic of an institution like the WTO.

Primary rules are rather mundane in human society, for they are verbal
prescriptions that aim to guide the behavior of actors. A society with
only rules of this type is likely to face three problems: 1) uncertainty as
to the determination of valid rules; 2) a static character resulting in decay, as
there is no means to eliminate old rules and introduce new ones; and
3) meﬁ‘ ciency in settling disputes and imposing sanctions in an organized
way. ~~ These problems can be remedied through secondary rules. For
each defect, there are different types of secondary rules: the problem of
uncertainty can be remedied by means of the rule of recognition, which
determines the criteria that govern the validity of the rules of the system;
the problem of static character is resolved by rules of change, which
regulate the process of change by conferring the power to enact legislation
in accordance with specified procedures; and the problem of inefficiency
can be solved by way of rules of adjudication, which confer competence
on officials to decide on alleged wrongs and to impose sanctions.'** All
three secondary rules are required to convert a society having primary
rules alone into a complete legal system. In other words, no society that
lacks one or all of these features cans constitute a legal system, and the
laws of any so-called legal system that lacks these features are not laws.

Hart’s rule theory is by no means a crude formulation that easily flexes
for any application. The two-tier system of primary and secondary rules
that Hart demanded in a legal system involves certain intricacies in its
application to the WTO. The cause of this difficulty is largely that the
rules in the WTO resemble a complete legal system in having both primary
and secondary rules existing in tandem. At first sight, this may seem to
be an encouraging picture of the WTO, but it is a misconception. In the
next section, this paper will first attempt to dispel the misconception by
exposing the true nature of the WTO rules and will argue that the system
of primary rules in the WTO is a covering closer in character to secondary

132.  Seeid.
133. Id. at 89-91.
134. Id. at 91-96.
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rules. Then the paper will reveal that there is nothing in the WTO that
Hart did not include in international law.

International law, according to Hart, lacks an international legislature,
courts with compulsory jurisdiction, centrally organized sanctions and,
above all, a unifying rule of recognition specifying the “sources” of law
and a general criterion for the identification of its rules."”> The absence
of these features means that international law resembles a simple form of
social structure consisting only of primary rules.'*® In other words, international
law suffers from the deficiencies of uncertainty, static character, and
inefficiency. If the WTO should bring with it rules of recognition, change,
and adjudication, it could remedy the deficiencies and thus fit into
Hartian rule theory.

However, before moving in this line, a certain question must be
resolved. Should the WTO be considered as a possible remedy that
solves the problem of the absence of secondary rules in international
law? In that case, it must be presupposed that the WTO constitutes a
system of secondary rules only. In the alternative, if the WTO is a separate
legal system comprising primary and secondary rules, the WTO must be
a self-contained regime distinct from international law and, consequently,
not an instance of thickened normativity in international law. The question
regarding the self-contained nature of the WTO has been of recent
concern,'?’ although the organization’s kinship with international law
has been positively asserted much earlier.'*®

Recent studies conducted in connection with the International Law
Commission’s Special Study Group on the Fragmentation of International
Law revealed that the WTO does not have the status of a self-contained
regime independent of international law.'* Although this is reassuring,
one point regarding the nature of WTO agreements begs clarification:
Do all WTO agreements confer power, and are thus secondary rules in
character? If not, are there any rules that impose duties making them in
effect primary rules? If this doubt is not clarified, Hart’s rule theory

135. Id. at 209.
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could be used as a ground to invoke the self-contained regime nature of
the WTO all over again, for the presence of primary rules in tandem with
secondary rules presupposes the existence of a complete legal system.
To answer this, the types of agreements in the WTO must be considered.

The whole WTO architecture is based on one agreement-—the
Agreement Establishing the World Trade Organization (WTO Agreement).
This agreement has various annexes and sub-annexes, e.g., various
agreements on trade in goods, agreements on trade in services (GATS)
intellectual property (TRIPs), and dispute settlement (DSU).'*® These
agreements spell out a variety of substantive rights and obligations of
members. The decisive question is: If these agreements impose rights
and obligations on members, are they not primary rules? The importance of
this question is heightened by the presence of definitive judicial power
(that generally follows these kinds of rights and obligations) in the DSB,
and it is substantiated by the fact that under GATT, which lacked a
dispute settlement body of judicial character, the prescriptions of its
legal text were seen only as “standards” prescribing tariff quotas for the
contracting parties. The situation urges further clarification.

Although there was a “system transposition” from GATT to the WTO,
a new context and an altogether different mood awaited the WTQ: it was
a transformation of the legal framework towards multilateral trade
liberalization. At the outset of this process, the WTO had to confront a
set of practices in the form of domestic policies, which, although not
discriminatory in any specific sense, nevertheless undermined trade
liberalization measures.'*’ Subsidies, dumping, and technical *‘barriers”’
were just some of these practices. This situation generated normative
ambiguity, which was addressed by a set of new rules on subsidies,
anti-dumping, intellectual property, technical barriers, and the like.'*
However, the new rules were in many respects different from those in
GATT. To quote Robert Howse: “[T]hese rules cannot easily be seen as
general ‘standards’ . . .. They often have the character of detailed legal

140. For full text of the agreements, see World Trade Organization, Legal Texts—
The WTO Agreements, http://www.wio.orglenglish/docs_eflegal_e/legal_e.htm (last visited
Oct. 16, 2007).
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LEGITIMACY OF INTERNATIONAL ORGANIZATIONS 355, 357-59 (Jean-Marc Coicaud &
Veijo Heiskanen eds., 2001).

142. Id

35



code, embodying trade-offs between regulatory autonomy and trade
liberalization explicitly negotiated ex ante.”'*

To innocent eyes, this external character of WTO rules resembles a set
of codes imposing obligations and duties, followed by punishments.
This view is rather naive, and erroneous as well, as becomes apparent
upon a retake of the transformation process from GATT to the WTO.
The transformation was not merely a change in the vocabulary of trade;
it was a cultural and structural change that inter alia changed trading
patterns as well as the “socio-economic framework” for trade.'* Trade
transformed to become more “homogenous” among states.'* At the
objective level, traders turned more inter-reliant.'*® Under such conditions
any kind of trade-impeding domestic policies or protectionist measures—a
“race to the bottom”—could wreck the give-and-take arrangements
between the interdependent states.

To avoid such a situation, predictability in trade behavior became a
crucial need of the time. Here lies the logic of the rule-oriented approach of
the WTO, which established principles of tremendous scope upon which
states, non-state entities, and other global actors could rely.'"”’ The
operational strategy of this rule-oriented system is positive harmonization—the
creation of uniform global regulatory standards. Agreements like TRIPs,
the Agreement on Technical Barriers to Trade (TBT), and the Agreement
on the Application of Sanitary and Phytosanitary Measures (SPS), to name
a few, reflect this regulatory philosophy.'*®* These agreements address the
member countries and require them to adopt certain minimum standards in
their domestic regulations. Although the agreements speak the language of
duties and obligations, their philosophical base lies in “positive
harmonization.”'*® Even in Hart’s scheme of rules, the secondary rules,
although power-conferring in nature, are in the form of addresses to
officials. The nature of the scheme is determined not by the terminology,
but by its connection with the primary rules in ascertaining, introducing,
eliminating, and determining violations of it.'"”° This view emphasizes
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that the nature of WTO rules is akin to that of secondary rules and is far
beyond the scope of primary rules.

Another question is whether the punishment attached to the WTO rules
brings them close to primary rules. This issue is related to the nature of
dispute settlement in the WTO. The DSU declares that its role is a
central element in ensuring predictability and security to the multilateral
trading system."”' In emphasizing the role of the DSU, the panel in US-
Section 301 Trade Act ruled: “Of all WTO disciplines, the DSU is one of
the most important instruments to protect the security and predictability
of the multilateral trading system and through it that of the market-place
and its different operators.”'*? In this task, the DSB facilitates the WTO
in carrying out its objectives by grappling with the infringement of the
harmonization obligations contained in the covered agreements. Moreover,
there is no aspect of a trial in DSB proceedings and its rulings are not
sentences; instead, it facilitates compliance with the standards that have
been infringed. The DSU leaves no ambiguity in this regard: “[t]he aim
of the dispute settlement mechanism is to secure a positive solution to a
dispute” and the preferred solution is one mutually acceptable to the
parties.'” Obviously, in the case of a failure to obtain a mutually acceptable
solution, the WTO authorizes retaliatory measures. These measures are
occasionally referred to as those “inducing compliance”'** and are thus
reformatory in nature. However, WTO practice on retaliation reveals that
this point of view is incorrect.'’> Although retaliation under the WTO
dispute settlement system is far from the restoration of the “balance of
concessions” policy of GATT, it is essentially like a measure for the
“maintenance” of equilibrium in the multilateral trading system and in
all probability-is incompatible with the notion of a punishment.

The WTO now must face the test of providing the missing elements of
secondary rules for international law—the rules of adjudication, change,
and recognition.

Can one find the characteristics of rules of adjudication in the DSB?
The answer requires a specification of the relevant characteristics of
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rules of adjudication. The most simplistic form of such rules should empower
individuals to make “authoritative determinations” as to whether a
primary rule has been broken or not.'*® In addition, the rules should
identify the individuals who are to adjudicate and the procedures for
such adjudication.”” In short, rules of adjudication define a group of
important legal concepts such as judge or court, jurisdiction and judgment.'*®
These criteria, in effect, require the WTO to tender evidence as to its judicial
character. Generally, the judicial nature of the WTO is undisputed; the
only contentious issue is its judicial activism.'”® The WTO’s reliance on
the rules of interpretation laid down in the Vienna Convention on the
Law of Treaties, 1969, and its occasional resort to the principles of
public international law are good examples of its judicial character.'®
Even the Appellate Body of the DSB has emphasized the “precedential
value” of its decisions.'"®' The judicial nature of the WTO is also reflected
in its jurisprudence and in how it fills gaps and clarifies ambiguities.'®

If a rule of adjudication entails no more than a minimalist requirement, as
stated above, then the dispute settlement mechanism of the WTO meets
the criterion. This acceptance would, however, question Hart’s wisdom
in rejecting international law, which was not devoid of an adjudicative
organ. Indeed, Hart in all probability was aware of the adjudicatory role
of the International Court of Justice (ICJ) and its predecessor, the Permanent
Court of International Justice (PCIJ). Hart’s rejection of international
law has more credible grounds than merely the absence of a rule of
adjudication; besides requiring a set of rules for empowering individuals
to make authoritative decisions, Hart sought the reason for such an
authoritative decision-making power being vested in a court or individual.
Such a power, according to Hart, comes from a rule of recognition.'® In
other words, the WTO’s candidacy for the Hartian world of law depends
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on the existence of a rule of recognition that validates the dispute
settlement system under it.

Before attending to this issue, the second requirement of rule theory
must be examined and the extent to which the WTO is receptive to change
must be determined. In other words, are there any rules of change in the
WTO? The identification of such rules, according to Hart, lies in the
form of a rule that “empowers an individual or body of persons to
introduce new primary rules . . . and eliminate old rules.”'® In plain
terms, Hart required a legislative act.

The first provision of interest is Article III of the WTO Agreement,
which is generally presented as the one that upholds the traditional
theory of separation of powers, albeit within an organization.'®® Article
I11.2 appears to be the clause on legislative power:

The WTO shall provide the forum for negotiations among its Members
concerning their multilateral trade relations in matters dealt with under the
agreements in the Annexes to this Agreement. The WTO may also provide a
Jforum for further negotiations among its Members concerning their multilateral
trade relations, and a framework for the implementation of the results of such
negotiations, as may be decided by the Ministerial Conference.!66

This power exists in addition to the lawmaking power vested in the
autonomous judicial body of the WTO.'” Such a coexistence of legislative
and judicial functions throws the aura of a constitutional system around
the WTO. Yet, there is room for skepticism: Can the so-called lawmaking
power of the WTO as manifested in Article III.2 be equated with a
legislative process? Does not the “forum for negotiation,” as characterized
by Armin von Bogdandy, sound more like the international exercise of
public functions than a legislative act?'®® First, a survey of the Agreements
reveals that no rule exists that speaks clearly of the legislative competency
of the WTO. Second, it has been argued that WTO rules are mere
standards of good behavior in macro-economic policy and international
trade that states want to follow as a “seal of good house-keeping.”'”
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Deficient Relationship, 5 MAX PLANCK Y.B. U.N. L. 609, 617 (2001).
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169. Nicholas Bayne, International Economic Organizations: More Policy Making
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195, 199 (Bob Reinalda & Bertjan Verbeek eds., 1998). However, Bayne opines that no
government wants to defy the WTO.
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Such views do not attribute any substantial legal value to WTO rules;
they reflect global trends. Third, it has been alleged that WTO rulemaking
undermines democratic values, as the lawmaking system in the organization
does not allow the state to intervene in the body of law and transform
it.'” Von Bogdandy is even more critical: “The WTO undermines the
positivity of law in this sense. Once a treaty is set up, the political grasp
on its rules is severely restricted—not normatively but in all practical
terms.”"”' This deficiency renders the so-called legislative act in Article
I11.2 “anti-legislative” in a constitutional sense. Weak resistance to the
third view appears in the form of the amending power of the WTO rules
vested in the members.'”> However, this only makes the powers in
Article II1.2 a legislative power in the traditional international law sense
such as, where Article 108 of the U.N. Charter invests amending power
in the U.N. members.'”

Proponents of the WTO’s lawmaking power might have considered it
futile to hunt for a legislature hiding behind its clauses, much as was the
case with elevating the WTQ’s procedures to constitutional legislative
actions. Hence, they focused their efforts on highlighting the judicial
lawmaking in the WTO.

The WTO’s judicial lawmaking is evident from the frenetic activity of
the Panels and the Appellate Body,'”* and it finds endorsement in scholarly
writings.'”” However, what would enthuse Hart is the dynamism of the
DSB, i.e., the transformative role it plays by providing rules of change to
the system. One example of the transformative role of the DSB is the
standard of review, although the practice is not transformative in a
municipal law sense.'”® However, in an international context, the standard
of review represents dynamism and is, to some extent, transformative in
nature. This is because in an international forum like the WTO,
lawmaking is more of a diplomatic process—a manifestation of the
policies and interests of various sovereign states. Moreover, a review,
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with GATT dispute settlement, see Robert Hudec, Daniel Kennedy, & Mark Sgarbossa,
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TRADE 4 (1993).

175.  See, e.g., Steinberg, supra note 160.

176. Generally, standard of review is a procedure meant to analyze the level of
de