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alifornia’s Occupational Safety and

Health Administration (Cal-OSHA)
is part of the cabinet-level Department of
Industrial Relations (DIR). The agency
administers California’s programs ensur-
ing the safety and health of California
workers.

Cal-OSHA was created by statute in
October 1973 and its authority is outlined
in Labor Code sections 140-49. 1t is ap-
proved and monitored by, and receives
some funding from, the federal OSHA.
Cal-OSHA’s regulations are codified in
Titles 8, 24, and 26 of the California Code
of Regulations (CCR).

The Occupational Safety and Health
Standards Board (OSB) is a quasi-legisla-
tive body empowered to adopt, review,
amend, and repeal health and safety orders
which affect California employers and
employees. Under section 6 of the Federal
Occupational Safety and Health Act of
1970, California’s safety and health stan-
dards must be at least as effective as the
federal standards within six months of the
adoption of a given federal standard. Cur-
rent procedures require justification for
the adoption of standards more stringent
than the federal standards. In addition,
OSB may grant interim or permanent vari-
ances from occupational safety and health
standards to employers who can show that
an alternative process would provide equal
or superior safety to their employees.

The seven members of the OSB are
appointed to four-year terms. Labor Code
section 140 mandates the composition of
the Board, which is comprised of two
members from management, two from
labor, one from the field of occupational
health, one from occupational safety, and
one from the general public. The current
members of OSB are Jere Ingram, Chair,
John Baird, James Grobaty, John Hay, and
William Jackson. At this writing, OSB
continues to function with two vacan-
cies—an occupational safety representa-
tive and a labor representative.

The duty to investigate and enforce the
safety and health orders rests with the
Division of Occupational Safety and

Health (DOSH). DOSH issues citations
and abatement orders (granting a specific
time period for remedying the violation),
and levies civil and criminal penalties for
serious, willful, and repeated violations.
In addition to making routine investiga-
tions, DOSH is required by law to inves-
tigate employee complaints and any acci-
dent causing serious injury, and to make
follow-up inspections at the end of the
abatement period.

The Cal-OSHA Consultation Service
provides on-site health and safety recom-
mendations to employers who request as-
sistance. Consultants guide employers in
adhering to Cal-OSHA standards without
the threat of citations or fines.

The Appeals Board adjudicates dis-
putes arising out of the enforcement of
Cal-OSHA'’s standards.

B MAJOR PROJECTS

OSB Discusses New Rulemaking Au-
thority. At its December meeting, OSB
discussed implementation of AB 2968
(Horcher) (Chapter 1214, Statutes of 1992),
which—among other things—exempts
OSB from the formal rulemaking require-
ments of the Administrative Procedure
Act (APA) when it is adopting or amend-
ing any standard “that is substantially the
same as a federal standard™; for purposes
of this provision, the term “substantially
the same” means identical to the federal
standard with the exception of editorial
and format differences needed to conform
to other state laws and standards.

AB 2968 also requires that if a federal
standard is promulgated and OSB fails to
adopt a state standard that is at least as
effective as the federal standard within six
months of the date of promulgation of the
federal standard, certain procedures for
adopting standards shall apply, unless
adoption of a state standard is imminent.
Specifically, (A) if there is no existing
state standard covering the same issues,
the federal standard shall be deemed to be
a standard adopted by OSB and enforce-
able by DOSH; and (B) if a state standard
is in effect at the time a federal standard is
promulgated covering the same issue or
issues, OSB may adopt the federal stan-
dard, or a portion thereof, as a standard
enforceable by DOSH; provided, how-
ever, if a federal standard or portion
thereof is adopted which replaces an ex-

isting state standard or portion thereof, the
federal standard shall be as effective as the
state standard or portion thereof. OSB’s
adoption of or amendment to such a fed-
eral standard or portion thereof pursuant
to (A) or (B) above is not subject to the
formal APA rulemaking requirements.
Any state standard adopted pursuant to
(A) or (B) above shall remain in effect for
six months unless readopted by OSB for
an additional six months or superseded by
a standard adopted by OSB pursuant to
formal APA rulemaking procedures.

Cal-OSHA Executive Director Steven
Jablonsky reported that AB 2968 was
sponsored by DIR as a response to a spe-
cial evaluation by federal OSHA which
was critical of California’s program in that
state regulations comparable to new fed-
eral regulations were not being adopted in
a timely manner. [12:2&3 CRLR 193]
After AB 2968’s enactment, Jablonsky
noted that staff developed the following
proposed policy guidelines for Board con-
sideration:

* OSB should adopt standards within
six months of the federal promulgation
date to avoid having a federal standard
being placed into effect by operation of
law.

» The Board should still provide no-
tice, via the California Regulatory Notice
Register, the state agency list, and OSB’s
mailing list, of a 45-day public comment
period and the opportunity for public hear-
ing; the notice should include an informa-
tive digest, cost estimates, and a local
mandate determination, and should be
structured to clearly indicate that the no-
tice and public hearing are primarily to
notify persons that the Board plans to
adopt a particular regulation.

* The notice should clearly indicate
that OSB is soliciting comments in the
following three areas: (1) clear and com-
pelling reasons for California to deviate
from the federal standards; (2) issues
unique to California related to the pro-
posal which should be addressed in a sub-
sequent rulemaking process; and (3) the
effective date of the standard.

* OSB staff would prepare a document
similar to the summary of and response to
comments now contained in the APA Final
Statement of Reasons, primarily with re-
spect to the three issues on which OSB
will solicit comments.

¢ In order to document the process,
OSB staff would establish and maintain a
record concerning the adoption of regula-
tions pursuant to AB 2968; this record
would be available for public inspection.

Following discussion, OSB adopted
the policy and procedure guidelines by
which staff will implement AB 2968.
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Operation of Agricultural Equip-
ment. On October 30, OSB published no-
tice of its intent to amend section 3441,
Title 6 of the CCR, which requires em-
ployers to instruct employees in the safe
operation and servicing of all agricultural
equipment with which the employee is or
will be involved, and lists certain safe
operating practices for the equipment. The
proposed amendment would require that
the safety requirements in section 3441(a)
and (b) be included and documented in the
employer’s Injury and Illness Prevention
Program, which must be provided to em-
ployees as required by section 3203.

On December 17, OSB conducted a
public hearing on the proposed amend-
ment. Roy Gabriel of the California Farm
Bureau Federation (CFBF), the largest ag-
ricultural organization in California, con-
tended that the proposed amendment is
unnecessary and would create confusion
regarding compliance and penalties that
might be incurred. Daniel Webb of the
State Compensation Insurance Fund con-
curred with CFBF’s concerns regarding
the amendments, and suggest various al-
ternative proposals. In light of these com-
ments, OSB voted to convene an advisory
committee to review the proposed amend-
ment to section 3441; the committee will
report its findings to the Board at a future
business meeting.

OSB Proposes Methylenedianiline
Regulations. On October 30, OSB pub-
lished notice of its intent to amend section
5155 and adopt new sections 1535 and
5200, Title 8 of the CCR, regarding air-
borne contaminants and occupational ex-
posure to methylenedianiline (MDA), a
potential human carcinogen; MDA is a
curing agent for advanced composite ma-
terial used in aerospace and other high-
tech industries. This proposed rulemaking
package constitutes Cal-OSHA’s attempt
to incorporate the new provisions of the
federal MDA standard (29 C.FR. Parts
1926.60 and 1910.1050), pursuant to
OSB’s duty to adopt standards at least as
effective as the federal standards for all
issues for which federal standards exist.
OSB’s adoption of this federal standard is
technically exempt from the APA pursuant
to AB 2968 (see supra).

Among other things, the changes
would lower the permissible exposure
limit (PEL) of 0.1 part per million (ppm)
to 10 parts per billion (ppb) (0.01 ppm) on
an eight-hour time-weighted basis; estab-
lish a new short-term exposure limit
(STEL) at 100 ppb and an action level of
5 ppb; and establish new provisions for
employee exposure monitoring, medical
surveillance, hygiene facilities, personal
protective equipment, respiratory protec-

tion, employee training, recordkeeping,
and report-of-use requirements.

On December 17, OSB held a public
hearing on the proposals. The Board re-
ceived a number of comments from Aer-
ojet representative Gus Ballis; among
other things, Ballis suggested that pro-
posed section 1535(k)(1)(B) be modified
to allow the use of disposable protective
clothing instead of requiring that employ-
ers maintain change areas equipped with
separate storage facilities for reusable pro-
tective clothing and street clothing. The
Board deferred action until DOSH has
responded to the oral and written com-
ments regarding the proposed changes.

Back-Up Alarms for Loading Ma-
chines at Log Landing Areas. On Octo-
ber 30, OSB published notice of its intent
to amend section 6329, Title 8 of the CCR,
which specifies safety requirements for
log landing areas and log loading opera-
tions, and addresses requirements such as
landing area housekeeping, set-up and use
of landing chutes, size of roadside/contin-
uous landings, landing of logs on slopes,
and space for truck turns. OSB’s proposed
amendment would require that loading
machines used in landing areas to sort,
deck, and/or load log trucks be equipped
with an automatically-operated back-up
warning device.

On December 17, OSB conducted a
public hearing on the proposed change.
Emmons McClung of the California
Lumbermen’s Accident Prevention Asso-
ciation (CLAPA) expressed CLAPA’s
support for the proposal. The Board de-
ferred taking action until DOSH has re-
sponded to oral and written comments re-
garding the proposed changes.

Skylight Safety Standards. On Octo-
ber 2, OSB published notice of its intent
to amend section 3212(e), Title 8 of the
CCR. The existing regulation provides
specifications for skylight screens where
a screen is installed; however, the regula-
tion does not require that screens be in-
stalled. The proposed amendment will
specify certain methods of fall protection
for employees exposed to the hazard of
falling through skylights; such methods
include approved safety belts with lan-
yards securely anchored to a solid struc-
ture, the use of temporary covers, or the
use of railing enclosures around the sky-
light.

OSB received comments on the pro-
posed amendments to section 3312(e) at
its November 19 meeting in San Diego; at
this writing, section 3312(e) awaits adop-
tion by OSB and review and approval by
the Office of Administrative Law (OAL).

Hazard Communication. On October
2, OSB published notice of its intent to

amend section 5194, Title 8 of the CCR,
regarding hazard communication stan-
dards. On August 24, 1987, and April 27,
1988, federal OSHA published revisions
to its hazard communication standards;
Cal-OSHA'’s proposed revisions to section
5194 will incorporate the revised provis-
ions of the federal standards. The pro-
posed changes include the following:

-Proposed revisions to section
5194(b)(4)(B) would relieve employers of
the burden of ensuring that medical and
veterinary devices are labeled as hazard-
ous substances.

—-Proposed revisions to section
5194(b)(5)(I) would provide some em-
ployers relief from the hazard communi-
cation standard where employees’ expo-
sure to hazardous substances is minimal,
such as when employees only handle
sealed containers.

—Proposed revisions to sections
5194(d)(3)(C) and 5194 (d)(4)(A) would
ensure that references to Threshold Limit
Values and the National Toxicology Pro-
gram report, respectively, are up-to-date
and at least as effective as the federal
standard, thus providing employees and
employers the benefits of current research
when making hazard determinations.

—Changes to section 5194(d)(5)(D)
would expand the scope of the subsection
by specifying that manufacturers and im-
porters as well as employers are responsi-
ble for the hazard determination require-
ments of this subsection.

—Revisions to section 5194(e)(1)
would require that the written hazard com-
munication program that each employer is
required to develop be maintained at the
workplace, in order to provide employees
access to the program in case of emer-
gency, employee request, or other circum-
stances.

-Revisions to section 5194(e)(2)
would ensure that all employers and their
employees sharing a multiple-employer
workplace are informed of all hazardous
substances and protocols peculiar to the
workplace in question.

-Proposed changes to Appendix A
would provide more up-to-date criteria by
referencing recently-published volumes
and supplements produced by the Interna-
tional Agency for Research on Cancer,
thereby ensuring that employers are ap-
prised of the latest research on substances
that may pose a carcinogenic threat to their
employees.

—Changes to Appendix C would ensure
that employers and other concemned par-
ties are provided with the latest informa-
tion on applicable databases and publica-
tions to aid in the development of work-
place hazard communication programs
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( and the preparation of material safety data
- sheets.

OSB received comments on the pro-
posed amendments to section 5194 at its
November 19 meeting in San Diego; at
this writing, the amendments await adop-
tion by OSB and review and approval by
OAL.

OSB Proposes Revision to Hand
Protection Regulation. On November
27, OSB published notice of its intent to
amend section 3384(b), Title 8 of the
CCR, which currently provides that hand
protection (e.g., gloves) is not required for
employees where there is a danger of hand
protection, entanglement in moving ma-
chinery or materials. According to OSB,
the revision is designed to clearly commu-
nicate to an employer that hand protection
is prohibited where entanglement hazards
exist. At this writing, OSB is scheduled to
hold a public hearing on January 14 in Los
Angeles to receive comments regarding
the proposed amendment to section
3384(b).

OSB Proposes Changes to Aerial
Passenger Tramway Safety Orders. On
November 27, OSB published notice of its
intent to amend sections 3150-3191, Arti-
cles 1-12 and Appendix 1, Title 8 of the
CCR, regarding the operation of aerial
passenger tramways in California. The
proposal incorporates extensive amend-
ments to Articles 1 through 6, in order to
clearly indicate the intent of the regula-
tions. The proposed action would also de-
lete Articles 7 through 12 in order to allow
for the adoption, by reference, of the
American National Standards Institute’s
(ANSI) rule B77.1-1982, including the
1986 and 1988 addenda. Among other
things, the amendments would accom-
plish the following:

—The proposal would add new section
3150(a), which would apply the safety
orders to all passenger tramways operated
in California, allow two years for existing
installations to comply, and exclude
freight handling and hand-powered tram-
ways from the safety orders. Proposed
new section 3150(b) would define what
constitutes a major alteration of existing
installations.

—Existing section 3156 is proposed to
be renumbered 3151; new section 3151(b)
would require that all passenger tram-
ways, including new installations and
major alterations of existing installations,
be inspected and a Permit to Operate is-
sued before they may be operated.

—Proposed new section 3152 would
allow the installation of passenger tram-
ways not complying with these safety or-
ders, upon the granting of a variance by
OSB.

—New section 3155 would require em-
ployers to develop and implement a train-
ing and education program, in addition to
the Injury and Illness Prevention Program
required by section 3203 of the General
Industry Safety Orders, specific to their
lifts for operators and workers, and submit
it to DOSH.

—~New section 3156 would require that
the method and means of evacuating pas-
sengers from tramways comply with spec-
ified standards; require owners or opera-
tors to establish a detailed plan of evacu-
ation for all types of aerial lifts which
includes training, possession of equip-
ment, drills and logging of these drills, and
the maintenance of all necessary evacua-
tion equipment; and require that a copy of
the evacuation plan with certain informa-
tion be forwarded to DOSH for review.

—New section 3161, among other
things, would require that all reversible
aerial tramways be provided with an ap-
proved weather monitoring system and a
guide for shutting down the tramway
when unsafe operating conditions occur.

—New section 3162, among other
things, would require that all gondolas be
provided with two communication sys-
tems which provide two-way communica-
tion between the machine room, operator
console room, and each loading station;
require that braking systems on detach-
able grip aerial lifts which depend on pres-
surized liquid, air, or gas for application
comply with the requirements set forth in
proposed new section 3159(c); and re-
quire that a track cable retention system
complying with proposed new section
3159(d) be provided on all detachable grip
aerial lifts except for gondolas installed
before July 3, 1972.

At this writing, OSB is scheduled to
conduct a public hearing on January 14 in
Los Angeles to receive comments regard-
ing the proposed amendments.

Cranes and Other Hoisting Equip-
ment Regulations. On October 22, OSB
adopted proposed amendments to sections
4884, 4885, 4924, 4929, 4965, and 4966,
and new section 5029, Title 8 of the CCR,
regarding the use of cranes and other
hoisting equipment. [/2:4 CRLR 163;
12:2&3 CRLR 190] OSB submitted the
proposed revisions to OAL on October 23.

However, OAL disapproved the
rulemaking package on December 9 on
the following grounds: the incorporation
of the latest specified standards for articu-
lating boom cranes in section 4884 does
not address the question of whether the
1988 addenda to those standards are also
being incorporated; the specification in
the text of section 4884 of an operative
date prior to the earliest date the regulation

could have been filed with the Secretary
of State would confuse people concerned
with scope of the amendment, had the
regulation been approved; the new re-
quirement for approval of load drum rota-
tion indicators does not provide sufficient
information for affected persons to easily
determine what approval is required, and
the exemption from the requirement for
pendent cranes should be clarified with a
definition; the new term “luffing boom
tower crane” utilized in section 4965
should be defined, and OSB’s summary of
and response to a comment seeking fur-
ther specification of the type through the
inclusion of a Diagram E in section 4885
are inadequate; the summary of comments
made by an individual regarding the con-
fusing format of section 4884 and OSB’s
response are inadequate; and OSB’s certi-
fication of the rulemaking file is incorrect.

OSB has 120 days from the date of
OAL’s disapproval to modify the regula-
tory package and resubmit it to OAL for
approval.

Rulemaking Update. The following
is a status update on other OSB rulemak-
ing proposals described in detail in previ-
ous issues of the Reporter:

¢ Qutdoor Advertising Structures. On
November 19, OSB adopted proposed Ar-
ticle 11, consisting of sections 3412, 3413,
3414, 3415, and 3416, Title 8 of the CCR,
which includes safety regulations specific
to the outdoor advertising industry. [12:4
CRLR 160] The revisions await approval
by OAL.

 Pressure-Relieving Safety Devices
in the Petroleum Industry. Section 6857,
Title 8 of the CCR, contains occupational
safety regulations pertaining to pressure
vessels and pressure-relieving safety de-
vices in the petroleum refining, transpor-
tation, and handling industry. Following
an August 27 public hearing, OSB was
scheduled to adopt amendments to section
6857(e)(3) at its November 19 meeting.
[12:4 CRLR 161] However, OSB staff is
still reviewing the comments received; At
this writing, these amendments await
adoption by OSB and approval by OAL.

* Elevator Safety Regulatory Amend-
ments. On October 22, OSB conducted a
public hearing on its proposed revisions to
sections 3033, 3039, 3070, 3079, and
3093.35, Title 8 of the CCR, and 7-3033,
7-3039, 7-3070, 7-3079, and 7-3093.35,
Title 24 of the CCR, regarding machinery
and equipment for power cable-driven
passenger and freight elevators. [/2:4
CRLR 162] On November 19, OSB
adopted the revisions, which now await
approval by OAL.

* Hazardous Substances List. On Au-
gust 27, OSB adopted the modified
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amendments to section 339, Title 8 of the
CCR, regarding its hazardous substances
list. [12:4 CRLR 162; 12:2&3 CRLR 188]
At this writing, DOSH’s legal unit is re-
viewing the amendments, and is expected
to forward them to OAL for review in
early 1993.

* Wheelchair Access Lifts. OSB’s
amendments to section 3000, Title 8 of the
CCR, and section 7-3000, Title 24 of the
CCR, regarding wheelchair access lifts,
are still awaiting approval by the Building
Standards Commission. [/2:1 CRLR 131]

¢ Vertical and Inclined Reciprocat-
ing Conveyors. On October 22, OSB con-
ducted a public hearing on proposed new
sections 3087 and 3087.1-.10, Title 8 of
the CCR, and sections 7-3087 and 7-
3087.1-.10, Title 24 of the CCR, regard-
ing reciprocating conveyors. The pro-
posed regulations would provide specific
guidelines for the installation and use of
reciprocating conveyors, with the goal of
eliminating problems which presently
exist because of the similarity between
elevators and reciprocating conveyors.
[12:4 CRLR 162]

At the hearing, OSB received testi-
mony from Jim Lopresto of Allied Equip-
ment Corporation (AEC), a distributor and
engineering firm in material handling
equipment. Lopresto opined that vertical
reciprocating conveyors are not elevators
as defined by federal OSHA, since they
carry only material and not passengers.
Lopresto expressed concern regarding the
proposed speed limitation which would
provide that vertical and inclined recipro-
cating elevators shall not exceed 50 feet
per minute (fpm); he contended that this
limitation would severely hamper the use
of conveyors, which normally run at 120~
200 fpm.

After discussion, OSB agreed to con-
vene an advisory committee to determine
whether the proposed regulations should
be placed in the General Industry Safety
Orders instead of the Elevator Safety Or-
ders and whether 50 fpm is a realistic
speed for conveyors. At this writing, no
date is set for OSB’s adoption of the
amendments.

» Emergency Call Systems. On Octo-
ber 22, OSB adopted its proposed amend-
ment to section 1512(g), Title 8 of the
CCR, which requires a two-way voice
emergency communication system in
buildings or structures five or more stories
or 48 feet above or below ground. [/2:4
CRLR 160] OAL approved the amend-
ment on November 30.

* Warning Garments for Flaggers
and Other Employees. On October 22,
OSB adopted its proposed revisions to
sections 1598 and 1599, Title 8 of the

CCR, regarding traffic control methods
for public streets and highways and warn-
ing garments for flaggers, respectively.
[12:4 CRLR 163] The amendments were
approved by OAL on November 30.

* Equipment Secured to Grounded
Structural Metal. On October 22, OSB
adopted its modified proposed amend-
ments to section 2395.58(a), Title 8 of the
CCR, and section 250-58(a), Title 24 of
the CCR, regarding equipment secured to
grounded structural metal. [/2:4 CRLR
161] At this writing, the amendments
await review and approval by OAL.

* Body Belts/Safety Straps and Pro-
tective Equipment. On October 22, OSB
adopted its modified proposed amend-
ments to section 2940.6(c)(1) and Appen-
dix A, Article 36, Title 8 of the CCR,
regarding various procedures concerning
tools and protective equipment such as
body belts, safety straps, and lanyards
used when working with high voltage
electricity. [/2:4 CRLR 163; 12:2&3
CRLR 189] The amendments were ap-
proved by OAL on December 7.

¢ Window Cleaning Safety Rules. On
October 22, OSB adopted its proposed
amendments to sections 3281-3289 and
3291-3292, Article 5, Title 8 of the CCR,
and sections 8501-8505, Title 24 of the
CCR, regarding safety standards for win-
dow cleaning. [12:2&3 CRLR 188-89] At
this writing, the amendments awaitreview
and approval by OAL.

* Powered Platforms for Exterior
Building Maintenance. On October 22,
OSB adopted proposed amendments to
sections 3292-3298 and new section 3299
and Appendices A-D, Article 6, Title 8 of
the CCR, and amendments to sections
8510-8513, 8520-8522 and Appendices
A-B, Title 24 of the CCR, regarding the
installation, maintenance, and training in
the use of powered platforms for exterior
building maintenance. [12:2&3 CRLR
189] At this writing, the amendments
await review and approval by OAL.

« Safety Standards for Pulp, Paper,
or Paperboard Operations. On October
22, OSB adopted amendments to sections
4402(d), 4415(e)(4), and 4415(f)(1) and
(2), Article 64, Title 8 of the CCR, regard-
ing the use of pulping devices, shredders,
blowers, cutters, and dusters by employ-
ees. [12:4 CRLR 161] The amendments
were approved by OAL on December 7.

* HIV/IHBV Exposure Prevention
Regulations. On October 22, OSB
adopted proposed amendments to section
5193, Title 8 of the CCR, which set forth
procedures and controls to reduce the po-
tential for exposure to occupational inci-
dents involving bloodborne infectious
disease in general, and both the human

immunodeficiency virus (HIV) and hepa-
titis B virus (HBV) in particular. [/2:4
CRLR 162; 12:2&3 CRLR 187] On De-
cember 9, OAL approved the amend-
ments.

* Lead Exposure. On October 22,
OSB adopted its proposed amendments to
section 5216, Article 110, Title 8 of the
CCR, which regulates occupational expo-
suretolead. [/2:4 CRLR 161 ] The amend-
ments, which were approved by OAL on
December 9, require, by specified dates,
implementation of engineering and work
practice controls to the extent necessary
and feasible to control airborne exposures
to lead at specified levels in industries.

* Formaldehyde Exposure. On Octo-
ber 22, OSB adopted its proposed amend-
ments to section 5217, Article 110, Title 8
of the CCR, regarding the control of occu-
pational exposures to formaldehyde. [/2:4
CRLR 161] Except for minor changes, the
amendments are identical to federal
OSHA’s formaldehyde standard; the
amendments also contain revised provis-
ions for employee exposure monitoring,
medical surveillance, respiratory protec-
tion, employee training and hazard com-
munication. On December 9, OAL ap-
proved the amendments.

B LEGISLATION

AB 13 (T. Friedman), as introduced
December 7, would prohibit any employer
from knowingly or intentionally permit-
ting, or any person from engaging in, the
smoking of tobacco products in an en-
closed space at a place of employment;
specify that, for purposes of these provis-
ions, an employer who permits any non-
employee access to his/her place of em-
ployment on a regular basis has not acting
knowingly or intentionally if he/she has
taken certain reasonable steps to prevent
smoking by a nonemployee; and specify
that the smoking prohibition set forth in
these provisions shall constitute a uniform
statewide standard for regulating the
smoking of tobacco products in enclosed
places of employment, and shall super-
sede and render unnecessary the local en-
actment or enforcement of local ordi-
nances regulating the smoking of tobacco
products in enclosed places of employ-
ment. [A. L&E]

AB 50 (Ferguson). Labor Code sec-
tion 6401.7 requires every employer to
establish, implement, and maintain an ef-
fective written injury prevention program
including specified elements, and to pro-
vide specified training of employees in
general safe and healthy work practices.
As introduced December 15, this bill
would exclude employers with less than
45 employees from these requirements
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with respect to the injury prevention pro-
gram. [A. L&E]

B RECENT MEETINGS

At its October 22 meeting, OSB con-
sidered Petition No. 313, submitted by
Mi-Jack Products, Inc., requesting that
OSB repeal section 4906(c), Title 8 of the
CCR, regarding rubber-tired, container
handling yard cranes. [/2:4 CRLR 167]
The petitioner contended that the wheel
fenders and guards required by section
4906(c) do not offer the protection in-
tended by the standard and that the perfor-
mance-oriented nature of the standard
places an impossible burden on manufac-
turers of such equipment. OSB concluded
that the petition has merit and granted it to
the extent that it will appoint an advisory
committee to review the wheel guarding
requirement.

Also at its October 22 meeting, OSB
considered Petition No. 314, submitted by
David Caldwell, who contended that ex-
isting Construction Safety Orders do not
address the responsibility of employers at
multi-employer worksites; Caldwell re-
quested that OSB revise its standards to
make them at least as effective as federal
OSHA Construction Standard 1926.16.
Specifically, the petitioner requested that
the Board adopt a regulation to clarify that
the following employers could be cited,
regardless of whether their own employ-
ees are exposed to jobsite hazards: the
employer who actually creates the hazard;
the employer who is responsible for safety
and health conditions on the worksite; and
the employer responsible for actually cor-
recting the hazard. Under the petitioner’s
proposal, it must be shown that each cited
employer has knowledge of the hazardous
condition or could have had knowledge of
the dangerous condition with the exercise
of reasonable diligence. In the alternative,
the petitioner requested that the Board pro-
mulgate a regulation authorizing DOSH to
issue citations to the above-mentioned
employers. OSB staff concluded that Labor
Code section 142.3 does not require OSB
to adopt a regulation at least as effective
as 29 C.ER. Part 1926.16, since the latter
secticn is an interpretive rule and not a
substantive occupational health and safety
standard. Accordingly, OSB denied the
petition.

At its October 22 meeting, OSB also
considered Petition No. 315, from West-
emn Liquid Gas Association, requesting
that OSB amend sections 470-494 of the
Unfired Pressure Vessel Safety Orders and
substitute the National Fire Protection
Association’s Standard 58 for those refer-
enced sections. OSB staff’s evaluation
noted that the petitioner did not describe

any specific deficiencies in the existing
regulations which could contribute to ac-
cidents, illnesses, or economic burden, or
which conflict with National Consensus
Standards or federal regulations. However,
staff recommended—and OSB agreed—
to grant the petition to the extent that
DOSH convene a representative advisory
committee for the purpose of determining
the necessity for revising those sections
and, if necessary, develop a proposal for
presentation to the Board at a future public
hearing.

Also at its October 22 meeting, OSB
considered Petition No. 316, from Vertical
Aeronautics International, which con-
tended that during periods of construction,
large cranes with a variety of booms proj-
ect into the air for prolonged periods of
time; because helicopter traffic utilizes the
same airspace, petitioner requested that
OSB amend its regulations to require that
strobe lights be attached to the boom at
100-foot intervals. OSB staff agreed that
the petitioner’s concern has merit, but in-
dicated that there are no statistical data to
indicate any existing problem. Finding
that the Federal Aviation Administration
may be the appropriate agency to consider
this request, OSB denied the petition.

At its November 19 meeting in San
Diego, OSB revisited Petition No. 311
from the California Grain and Feed Asso-
ciation and the National Grain and Feed
Association; Petition No. 311 was origi-
nally submitted to OSB at its meeting on
August 27 in Sacramento. [12:4 CRLR
167] The petitioners requested that OSB
raise the permissible exposure limit for
grain dust from four milligrams per cubic
meter to ten milligrams per cubic meter.
OSB agreed that petitioner’s request has
merit and granted the petition to the extent
that DOSH will convene an advisory com-
mittee to fully evaluate the recent scien-
tific evidence and technical feasibility in-
formation. OSB directed that clear com-
munication be established between the pe-
titioner, DOSH, OSB staff, and the advi-
sory committee. Additionally, OSB direct-
ed that upon completion of the commit-
tee’s evaluation, DOSH should propose
the appropriate amendments, if any, to the
existing regulation for consideration by
OSB at a future public hearing. DOSH
expects to complete its analysis and report
its findings to OSB by the Board’s Sep-
tember meeting.

Also atits November 19 meeting, OSB
considered Petition No. 317 from Associ-
ated General Contractors of California,
Inc., who requested that OSB amend sec-
tions 1541(1)(1) and 1541.1, Appendix D,
Title 8 of the CCR, regarding work con-
ducted over or near excavations. The peti-

tioner requested that the requirements for
use of fall protection equipment be
changed to conform to other Construction
Safety Orders. OSB staff agreed with the
petitioner’s proposed amendments to sec-
tion 1541(1)(1), which would specify that
walkways or bridges be provided for fall
protection across excavations if the exca-
vation is more than two feet wide and four
feet deep; staff, however, recommended
that OSB deny petitioner’s proposed amend-
ments to section 1541.1, Appendix D,
finding that the requested revisions are not
necessary in order to achieve petitioner’s
stated goal. OSB adopted staff’s recom-
mendations; the Board directed staff to
notice the proposed amendment to section
1541(e)(1) for public hearing.

Atits December 17 meeting, OSB con-
sidered Petition No. 318, submitted by
David Caldwell, who again requested that
OSB adopt specified provisions regarding
multi-employer projects; this time, Cald-
well asked OSB to adopt ANSI Standard
A10.33-1992, which defines the mini-
mum elements of the duties and responsi-
bilities of the separate construction em-
ployers where there is a single construc-
tion manager, general contractor, prime
contractor, or other entity supervising and
controlling all construction work per-
formed on a particular project. However,
both DOSH and OSB staff determined that
a conflict exists between existing regula-
tions, which prohibit employers from del-
egating or transferring responsibility for
theiremployees’ safety and health require-
ments, and ANSI A10.33-1992, which al-
lows safety requirements to be performed
by higher-tier contractors; accordingly,
OSB denied the petition.

Also at its December meeting, OSB
considered Petition No. 321, submitted by
Steve Ewer, who contended that a regula-
tion should be developed for safely raising
wood-framed walls into position in resi-
dential wood-frame construction. DOSH
and OSB staff concluded that the petition
has merit, even though OSB staff found
that the broad categorization of construc-
tion industry accidents precludes determi-
nation of the number of accidents involv-
ing framed walls. OSB granted the peti-
tion to the extent that Board staff is di-
rected to convene an advisory committee
to determine the necessity for a regulation
regarding raising wood-framed walls in
residential construction and, if appropri-
ate, develop a proposal to be presented for
Board consideration at a future public
hearing.

[l FUTURE MEETINGS

May 27 in Los Angeles.
June 24 in San Francisco.
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