PUBLIC INTEREST ORGANIZATION ACTION

INTRODUCTION

Each regulatory agency of
California government hears from
those trades or industries it respectively affects. Usually organized
through various trade associations,
professional lobbyists regularly
formulate positions, draft legislation and proposed rules, and provide information as part of an ongoing agency relationship. These
groups usually focus on the particular agency overseeing a major
aspect of their business. The current activities of these groups are
reviewed as a part of the summary
discussion of each agency, infra.
There are, in addition, a number
of organizations which do not represent a profit-stake interest in
regulatory policies. These organizations advocate more diffuse
intereststhe taxpayer, small business owner, consumer, environment, future. The growth of
regulatory government has led
some of these latter groups to beco me advocates before the
regulatory agencies of California,
often before more than one agency
and usually on a sporadic basis.
Public interest organizations
vary in ideology from the Pacific
Legal Foundation to Campaign
California. What follows are brief
descriptions of the current projects
of these separate and diverse
groups. The staff of the Center for
Public Interest Law has surveyed
approximately 200 such groups in
California, directly contacting
most of them. The following brief
descriptions are only intended to
summarize their activities and
plans with respect to the various
regulatory agencies in California.

ACCESS TO JUSTICE
FOUNDATION/VOTER REVOLT
3325 Wilshire Blvd., Suite 550
Los Angeles, CA 90010
(213) 383-9618

Access to Justice Foundation (AJF) is
a nonprofit, nonpartisan citizen advocacy
organization established to inform the
public about the operation of the legal
system; provide independent, objective
8

research on the protection accorded
citizens by laws; and guarantee citizens of
California access to a fair and efficient
system of justice.
In 1988, AJF and its campaign committee-the Voter Revolt to Cut Insurance
Rates-sponsored and qualified Proposition I 03, the only one of four competing
insurance reform initiatives approved by
the electorate in the November 1988 election.
AJF publishes a bimonthly report,
Citizens Alliance, on citizens' rights issues
and actions at the local, state, and federal
levels. Legislative, judicial, and administrative activities which impact on the
public justice system and the exercise of
citizens' rights are a major focus of the
organization's research and educational
activities. AJF is funded by grants and
individual memberships.
MAJOR PROJECTS:
Proposition 103 Consumer Refund
Saga Continues. On February 14, Governor Wilson-for the second time----overruled the Office of Administrative Law's
(OAL) disapproval of Department of Insurance (DOI) regulations designed to implement the rate rollback requirement of
Proposition 103. (See infra agency reports
on OAL and DOI for related discussion.)
Last December, DOI submitted to
OAL permanent regulations (designated
ER-I 9A) intended to replace identical
emergency rollback regulations that were
expiring, and also submitted the same
regulations on an emergency basis (designated ER-19B) to avoid any lapse in the
regulations should OAL require revisions
in the permanent rules. The expiring emergency regulations, similar in content, had
been in effect since October when Governor Wilson overruled OAL's earlier disapproval. [12:1 CRLR 7, 116-17] On
January 10, OAL rejected both ER-19A
and ER- I 9B. Following negotiations with
OAL, DOI resubmitted an amended version of the emergency regulations
denominated ER-19C on January 15.
OAL Director Marz Garcia disapproved
ER-19C on January 23, focusing his rationale on Insurance Commissioner John
Garamendi's use of uniform profitability
rules that define clearly which expenses
companies may pass on to their
policyholders. Garcia and insurers think
profitability must be determined on a caseby-case basis so that each company can
define how much it can collect according
to its own marketing policies. Garamendi
commented that to set rates in such a
fashion would make completion of 460
companies' rollback hearings "practically
impossible" and would lead to inconsis-

tent results.
On January 30, Commissioner Garamendi appealed OAL's decision to the
Governor. In a four-page letterurging Wilson to overturn the ruling, Voter Revolt
(VR) attorney Edward P. Howard charged
that Garcia had misrepresented the facts in
defending his disapproval and taken a
position "not based on law, but.. .upon
nothing more than naked politics."
In early February, Voter Revolt urged
Governor Wilson to fire Garcia. VR Chair
Harvey Rosenfield warned that "voters
are going to be very unforgiving of the
kind of bias and ideological activism that
is beginning to permeate the Proposition
103 proceedings." On February 10, both
houses of the legislature passed a nonbinding resolution calling upon the
Governor to overrule OAL.
Wilson's February 14 reversal
declined to criticize Garcia; in fact, the
Governor agreed the regulations were illegal, and justified his action as taken solely to expedite judicial resolution of the
issues. Wilson also stated his intent to
refrain from further involvement in the
dispute between Garamendi and OAL.
Supporters of Proposition 103 expressed
concern that the Governor had left future
disputes firmly in Garcia's hands, forcing
Garamendi to turn to the courts to reverse
OAL disapprovals.
With 120 days of life in the emergency
rules, DOI reconvened administrative
hearings on refunds previously ordered by
Garamendi. The first such hearing, which
had been discontinued in January pending
emergency regulation approval, involved
an order requiring 20th Century Insurance
to rebate $106 million. On May 8, after
completion of administrative hearings,
Commissioner Garamendi directed 20th
Century to immediately refund $101.8
million, representing a 12.2% rollback
amounting to $157 per customer. VR had
intervened in the proceedings, and attorney Ed Howard stated that the refund
"should have been quite a bit higher." If
the company returns to court, Howard
said, "they'll risk looking like a renegade
company [that believes] the law doesn't
apply to them as it does to everyone else."
The president of 20th Century immediately announced that the company would
file a judicial appeal.
Currently, VR is participating in the
administrative rollback hearings for Mercury and State Farm Insurance.
Appearing at a February 24 hearing of
the Senate Insurance Committee,
Garamendi disheartened Proposition I 03
supporters when he testified that, in all
likelihood, insurance companies would be
allowed to pass on to policyholders the
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estimated $100 million cost of waging
their extended legal battle against the
proposition. At the same time, the Insurance Commissioner stated: "This coordinated, concerted effort to obstruct my
implementation of Proposition 103 is one
of the most massive, expensive, arrogant
schemes of uncivil disobedience ever perpetrated against the public." During the
same hearing, Voter Revolt Chair Harvey
Rosenfield testified that he believes
without doubt that a conspiracy exists
among the Governor's office, OAL, and
the insurance industry to block implementation of Proposition 103. "We haven't
lost," Rosenfield said, "but we haven't
won as quickly as we wanted." Rosenfield
has estimated that it will be two more
years before most auto insurance
policyholders receive a refund, and
foresees the reform struggle continuing
throughout the decade.
Proposition 103 Ban on Territorial
Rating Unresolved. On January 22, the
Second District Court of Appeal vacated a
preliminary injunction entered by a superior court in Allstate Insurance Co. v.
Garamendi, that had halted DOI's implementation of auto insurance regulations utilizing a "tempered approach" to
ratesetting.[/2:/ CRLR8, 124-25; 10:2/3
CRLR 140] However, new regulations
must be promulgated, and then, in all
likelihood, tested in court. VR participated as intervenor-appellant in the
lawsuit.
Adopted in April 1990 by then-Insurance Commissioner Roxani Gillespie,
the emergency regulations attempted to
comply with Proposition I 03 's intent to
outlaw territorial rating. In order to avoid
the possibility of excessive rates for rural
drivers, Gillespie included "caps" so that
the premium payable by any insured
would be the lowest of: the rate determined by the "tempered approach" included in the regulations, the rate determined by the traditional, industrypreferred, "cost-based" method, or a rate
based on prior premiums adjusted for cost
of living increases. The court noted that
Insurance Commissioner Garamendi had
determined the caps to be legally flawed
and stated his intention to allow the emergency regulations to lapse, develop new
actuarial data, and issue new tempered
rate regulations without the caps. In light
of Garamendi's action, the court found
moot the question of the caps' legality. The
court also rejected VR's request to rule on
the validity of the emergency regulations
without the caps. Because there was no
indication of the form Garamendi's new
regulations would take or the actuarial
data on which they would be based, the

court declined to rule "in the abstract" on
the legality of non-territorial rating. The
court did, however, express concern for
"those whose insurance rates will rise subs tan ti ally if the position of appellants ... prevails" and "suggested" the trial
court seek intervention on behalf of such
persons.
Commissioner Garamendi said that the
process of writing new regulations implementing Proposition I 03 's territorial
rating provision (Insurance Code section
1861.02) could take another year. Observers expect the matter to end up in court
after that.
No-Fault Insurance Update. Senator
Frank Hill and Assemblymember Ross
Johnson have launched their anticipated
initiative drive to place a no-fault insurance plan on the November ballot.
Their plan is based on SB 941 (Johnston),
a bill defeated in the legislature in 1991
that essentially mirrors the New York system but does not provide comprehensive
reforrn.[12:1 CRLR8, 117JApproximately 400,000 valid signatures had to be collected by May to place the initiative on the
November ballot. At this writing, Johnson
and Hill have not accomplished this goal.
VR opposes the initiative and SB 2060
(Hill), a 1992 no-fault bill identical to SB
941. On March 27, Harvey Rosenfield
criticized Governor Wilson and described
him as "the insurance industry's milliondollar baby." Rosenfield revealed that
Wilson and campaign committees he controls received $ 1. l million from sources
connected to the insurance industry between 1978 and 1991. He concluded that
Wilson's support for no-fault insurance is
not rooted in the Governor's concern for
consumers but, on the contrary, shows his
interest in helping the industry, which also
supports no-fault and backs SB 2060.
Rosenfield also criticized a San Francisco-based organization called Latino lssues Forum, which he said has accepted at
least $50,000 in 1992 from the insurance
industry to support its activities on behalf
of no-fault. Rosenfield claimed that SB
2060 contains a loophole that would actually allow insurance companies to avoid
selling no-fault policies to poor people
whom Latino Issues Forum represents.

AMERICAN LUNG
ASSOCIATION OF CALIFORNIA
5858 Wilshire Blvd., Suite 300
Los Angeles, CA 90036-0926
(213) 935-5864
The American Lung Association of
California (ALAC) emphasizes the
prevention and control of lung disease and

The California Regulatory Law Reporter Vol. 12, Nos. 2 & 3 (Spring/Summer 1992)

the associated effects of air pollution. Any
respiratory care legislative bill is of major
concern. Similarly, the Association is concerned with the actions of the Air Resources Board and therefore monitors and testifies before that Board. The Association
has extended the scope of its concerns to
encompass a wider range of issues pertaining to public health and environmental
toxics generally.

MAJOR PROJECTS:
ALAC Defeats Wi~on Over Proposition 99 Funds. When Governor Wilson
recently proposed to divert anti-smoking
advertising funds mandated by Proposition 99 to Medi-Cal programs, ALAC
sued and won. On April 24, Sacramento
Superior Court Judge James Ford ordered
the Department of Health Services to restore the $16 million advertising campaign suspended in January.
In a proposal submitted to the legislature on January 9, Governor Wilson had
recommended transfer of $60 million
(over two years) in Proposition 99 tobacco
tax revenues to Medi-Cal to offset a
budget shortfall. The funds were to have
been spent on advertising, anti-smoking
education in schools, and research. At the
time, Carolyn Martin, ALAC volunteer
and chair of the Tobacco Education Oversight Committee, a state advisory group,
stated: "The Wilson Administration has
done for the tobacco industry what millions of dollars and enormous political
contributions could not do: strangle one of
the most effective health programs in history."
Proposition 99, approved by the voters
in 1988, requires constitutionally fixed
percentages of tobacco tax revenues to be
spent on tobacco education and research.
AB 75 (Chapter 1331, Statutes of 1989)
and AB 99 (Chapter 278, Statutes of I 991)
carry out that mandate. { 1I :4 CRLR 27;
10:4 CRLR 17-18; 10:2/3 CRLR 25]
ALAC maintains that studies show a 17%
decline in smoking in California over the
past three years. According to the organization, this puts the state on track for
reaching the legislatively-mandated goal
ofa 75% reduction by 1999, and tobacco
tax-funded anti-smoking advertising and
education programs have made a substantial contribution to this trend.
Research funds are allocated through
grants administered by the University of
California's Tobacco-Related Disease Research Program. ALAC believes that research can significantly contribute to
reducing premature deaths by developing
methods to prevent children and adolescents from starting to use tobacco and
helping smokers to quit, as well as by
9
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finding treatments for such tobacco-related illnesses as lung cancer and heart
disease.
After the judicial decision, Carolyn
Martin exulted, "The courts have proven
that even the Governor cannot successfully grab money earmarked by the people.
We assume the Governor will act quickly
to implement the media campaign." While
Judge Ford's decision restored only the
$16 million anti-smoking advertising
campaign, Martin expressed hope that
Wilson would now abandon his proposed
cuts in the Proposition 99 school education and research programs as well.
In early May, charges surfaced in the
Senate confirmation hearings of Dr. Molly
Joel Coye, Governor Wilson's nominee
and acting director of the Department of
Health Services, that her office had
retaliated against ALAC and others opposed to Wilson's attack on anti-smoking
efforts. Within hours of filing suit, ALAC
learned that Coye's office would not
renew a $1.8 million grant that paid for an
education program targeted at minority
communities. The state has since rejected
eight of ten grant applications from Lung
Association chapters seeking smaller
sums for a variety of anti-smoking
programs.
"It seems to me that people are being
intimidated," said Senator Nicholas Petris
of the Senate Rules Committee. "But it
could be going on without her [Coye's]
knowledge." At this writing, Coye has not
yet been confirmed.
SCAQMD Gives Initial Approval to
"Smog Exchange" Program. Despite
words of caution from the Coalition for
Clean Air (of which ALAC is a member),
the South Coast Air Quality Management
District (SCAQMD) decided on March 5
to commit staff resources over the next
year to designing an emissions trading
market called the "Regional Clean Air Incentives Market" (RECLAIM). [ 12:1
CRLR 9; 11 :4 CRLR 25J Another vote is
required, probably early next year, before
the market can begin. However,
SCAQMD is unlikely to disapprove
RECLAIM after making so great a commitment of resources.
For the past twenty years, economists
have argued that the invisible hand of the
market should be allowed to allocate pollution control expenditures rather than
bureaucratic fiat. RECLAIM would cover
about 2,000 large-scale stationary polluters responsible for 85% of hydrocarbon
emissions in Los Angeles, San Bernardi no, and Riverside counties, approximately 700 facilities that generate
95% of nitrogen oxides, and about 100
major emitters of sulfur oxides. Motor
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vehicles and stationary sources generating
less than four tons of emissions annually
would be exempt.
Initially, participants in the market
would be issued pollution quotas based on
their historical share of total regional
emissions. Each year, quotas would be cut
back-5.8% for hydrocarbons and 8% for
nitrogen oxides-until a cumulative pollution reduction of 80% is achieved by
20 IO. A polluter could meet its declining
quota each year in several ways: by introducing new less-polluting technologies,
using less-polluting production methods
or inputs, investing in new emissions control technologies, producing less output,
or purchasing pollution rights from other
polluters. Purchasable pollution rights
would be created when a polluter reduces
its emissions below the quota level; the
excess reduction generates a "credit" that
may be sold for whatever the market will
bear. The expected economic advantage of
such a system is that polluters are provided
incentives to reduce emissions in the
cheapest, most efficient manner possible,
rather than remaining subject to about 40
existing or proposed SCAQMD rules that
specify particular technologies, equipment, or methods of pollution reduction.
Power plants have been made eligible
for the market, despite the reservations of
some who think a tight nitrogen oxides
regulation adopted last year should stay in
place. Speculating for the future,
SCAQMD Executive Officer James M.
Lents said he is committed to finding a
way for companies to earn pollution rights
by buying old, high-polluting cars and
scrapping them.
The pollution marketing scheme has
been backed by at least 24 large corporations, including Rockwell International
and the Disney Company. However,
ARCO remains outspokenly skeptical,
maintaining that the 80% reduction is "unrealistic" and will result in manufacturing
shutdowns. ARCO also wants more participants in the market; otherwise, the
company fears, the price of pollution
rights will rise to absurdly high levels. A
Wall Street Journal editorial pointed out
that the price the market attaches to pollution rights will "finally [give us] a precise
measure of the cost of environmental
rules. Once that is known, voters can
decide if the price is worth the result, or if
the law should be changed to comply with
what the public is willing to pay."
Environmental and labor groups,
while not opposing the plan, were
guarded. The Coalition for Clean Air
questioned the ability of SCAQMD to accurately monitor the emissions of each
and every individual polluter in the

market. The Coalition is concerned that
"the devil is in the details." In order for
RECLAIM to have a chance of success,
the Coalition believes, a broad public consensus must be developed through an open
rulemaking process. Labor groups expressed concern that the primary financial
incentive created by RECLAIM could be
a reward to companies that choose to close
down plants and move operations elsewhere with a large pocketful of cash obtained by selling pollution credits.

NATIONAL AUDUBON SOCIETY
555 Audubon Place
Sacramento, CA 95825
(916) 481-5332

The National Audubon Society (NAS)
has two priorities: the conservation of
wildlife, including endangered species,
and the conservation and sound use of
water. The society works to establish and
protect wildlife refuges, wilderness areas,
and wild and scenic rivers. To achieve
these goals, the society supports measures
for the abatement and prevention of all
forms of environmental pollution.
MAJOR PROJECTS:
NAS Files Lawsuit to Protect Least
Bell's Vireo. On February 6, NAS filed
suit in federal court alleging that the U.S.
Fish and Wildlife Service (USFWS) has
failed to meet legally required deadlines
for designation of critical habitat areas for
the endangered least Bell's vireo. Fewer
than 400 pairs of the bird are believed to
exist worldwide-and more than 300 of
these flock to San Diego County in late
March and early April after wintering in
Baja California. NAS alleged that the
southern California stream and riverbank
habitat of the least Bell's vireo is fast
disappearing, and the bird is facing
"serious risk of extinction." Although
USFWS has listed the bird as endangered
since 1986, it has yet to designate the
critical habitat areas necessary to protect
the species.
Initiative Drive to Protect Cleveland
National Forest. In its February newsletter, the San Diego Audubon Society lamented a December action by the San
Diego County Board of Supervisors that
failed to provide what the group considers
adequate zoning protection against overdevelopment of privately owned land
within the Cleveland National Forest
(CNF).
About 50,000 of 300,000 acres of CNF
land are privately held. In December,
reacting to environmentalist fears and
development proposals, the Board raised
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the minimum lot size in the CNF from
eight acres to twenty. However, environmentalists are concerned that twenty acres
is not sufficient to protect wildlife.
Moreover, approximately 10% of the
private land retains the old eight-acre
limitation and some 1,000 acres are zoned
for four-acre minimum lots. In its May
newsletter, San Diego Audubon indicated
that an initiative campaign is under way to
mandate 40-acre zoning on all private land
within the CNF, with no exemptions.
The Society justified the negative impact such a measure would have on land
prices in the affected areas by pointing to
the Williamson Act, which it says has
provided "incredible tax breaks" to
private landholders for years.
At this writing, San Diego Audubon
has asked the San Diego County Board of
Supervisors to place the initiative on the
November ballot. Failing that, the group
intends to continue collecting signatures
for a later election.
BLM Timber Sales Enjoined by Ninth
Circuit. The Lane County Audubon
Society has successfully appealed a lower
court refusal to enjoin 1991 and 1992
Bureau of Land Management (BLM) oldgrowth timber sales in Oregon that
threatened the northern spotted owl and
violated the Endangered Species Act
(ESA). BLM manages approximately
1.15 million acres of old-growth forests in
western Oregon and had intended to sell
750 million board-feet of timber in each
of the years in question.
In Lane County Audubon Society, et al.
v. Cy Jamison, et al., Nos. 91-36019 and
91-36340 (Mar. 4, 1992), the U.S. Court
of Appeals for the Ninth Circuit affirmed
the district court's finding that BLM's
"Management Guidelines for the Conservation of the Northern Spotted Owl,"
commonly known as the "Jamison
Strategy," constituted an "action" within
the meaning of section 7 of the ESA. As
such, the Act requires the strategy to be
submitted to the U.S. Fish and Wildlife
Service for consultation before it is implemented. The Ninth Circuit instructed the
district court on remand to enter the injunction and to determine whether sales
already announced but not awarded
should also be enjoined.
Timber Industry "Dream Bill" Opposed. In the February issue of Audubon
Activist, NAS announced its opposition to
the so-called "Old Growth Forest Resources Management and Protection Act,"
federal legislation sponsored by Oregon
Senators Packwood and Gorton. NAS
termed S. 1156 an "industry dream bill"
that would set mandatory cut levels and
make logging the overriding goal of all

national forests, limit judicial review, and
amend other environmental laws designed
to protect natural resources. At this writing, the bill is lodged in the Senate Energy
and Natural Resources Committee.
Solar Brigade Created. In February,
NAS announced the launching of a "national referendum" to push utilities toward
greater use of solar energy. By year's end,
the group aims to enlist a million citizens
into a "Solar Brigade'' pushing to implement its motto of "ten percent solar in ten
years." Audubon scientist Jan Beyea
maintained, "Solar energy is no longer a
pipe dream. Now utilities need to integrate
it into their grids." Beyea stressed that
utilities should be able to do this with no
more than a I% per year rate hike to
ratepayers. NAS emphasized advances in
solar technology that have reduced costs
75% in the past decade and increased the
efficiency of photovoltaic cells, which
convert sunlight directly into electricity,
from 8.5% in 1982 to 14-16% currently.
NAS sees the solar brigade as a "chance
to get America on the road to a sane,
renewable energy policy for the next century-and the opportunity to show that
'people power' really works."
NAS Opposed to Federal Wetlands
Bills. The federal Clean Water Act is up
for reauthorization in Congress this year.
In a February Action Alert, NAS warned
of efforts to weaken section 404 of the Act,
which provides protection for wetlands.
Louisiana Senator John Breaux has introduced the "Comprehensive Wetlands
Conservation and Management Act of
1991" (S. 1463) that would dismantle section 404, the only federal law that regulates destruction of wetlands.
Wetlands, which are critical feeding
and spawning grounds for one-third of the
endangered plant and animal species in
the United States, are disappearing at an
alarming rate-by some estimates, between 300,000 and 500,000 acres per year
in the continental United States. According to NAS, S. 1463 would:
-redefine half of remaining wetlands
out of existence;
-eliminate the U.S. Environmental
Protection Agency's role in overseeing
and setting standards for wetlands regulation, as well as its seldom-used but critical
authority to veto wetlands development
permits issued by the U.S. Army Corps of
Engineers;
-arbitrarily classify wetlands as
having "high," "medium," or "low" value.
allowing wetlands of "low" value to be
destroyed at will without a Corps permit;
and require that owners of wetlands classified as "high" value be compensated at
full market value; and
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-allow even "high" value wetlands to
be destroyed if there is found to be an
"overriding public interest" in so doing.
At this writing, the Breaux bill is
lodged in the Senate Environment and
Public Works Committee. Representative
Jimmy Hayes of Louisiana has introduced
H.R. 1330, the House version of the bill.
In the February Audubon Activist,
NAS noted that a second line of attack on
wetlands has come from the Bush administration through Vice President Dan
Quayle's Council on Competitiveness.
Last year, the Council proposed to
redefine wetlands out of existence "by
exerting undue influence" on the so-called
Wetlands Delineation Manual used by
federal scientists to determine the
presence of wetlands. The EPA has estimated that 50% of California's wetlands
would fail to satisfy the proposed definition.

CALIFORNIA COMMON CAUSE
10951 W. Pico Blvd.
Los Angeles, CA 90064
( 310) 475-8285
California Common Cause (CCC) is a
55,000-member public interest lobbying
organization dedicated to obtaining a
more open, accountable, and responsive
government and decreasing the power of
special interests to affect the legislature.
MAJOR PROJECTS:
State Supreme Court Imposes New
Redistricting Plan. On January 27, the
California Supreme Court adopted almost
unchanged the legislative redistricting
plan recommended by a panel of court-appointed special masters. [ 12: 1 CRLR 19798} CCC's winter newsletter stated the
organization's opinion that the special
masters' plan is "the fairest redistricting
plan California has seen since the 1970s."
CCC and other observers believe the plan
is likely to produce a Republican majority
in the legislature during the 1990s.
Despite the Democrats' charge that the
plan is a partisan gerrymander, CCC
believes the increase in Republican seats
was expected given the Democratic gerrymander of 1981, the increase in
Republican registration in California, and
the federal Voting Rights Act's prohibition
on splitting minority communities. The
Supreme Court voted along party lines in
the case, Wilson v. Eu, No. S022835, with
Democrat Justice Stanley Mosk the only
dissenter. (See infra LITIGATION for related discussion.)
The following day, a panel of federal
judges refused to grant a preliminary in11
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junction to block the reapportionment
plan. In this case, Members of the California Democratic Congressional Delegation v. Eu, No. C91-3383 FMS, California
Democratic representatives, joined by the
Mexican-American Legal Defense and
Education Fund (MALDEF) as intervenor, argued that the plan violates the
"one-person, one-vote" principle and
short-changes the Mexican-American
vote in Los Angeles, Riverside, Imperial,
Monterey, and southern Santa Clara counties. A spokesperson for MALDEF said
the organization will not appeal the denial
of the injunction but intends to proceed to
trial.
Republicans are also expected to take
a larger share of California's newly expanded 52 congressional districts. On
February 19, the U.S. Department of Justice, which must clear the state plan under
the Voting Rights Act, approved the congressional district boundaries, allowing
them to take effect before the June primary
election. The Justice Department is still
reviewing the new state legislative districts.
On the local redistricting front, after a
bitter battle, the San Diego City Council
agreed to put on the city's June ballot a
measure written and sponsored by CCC's
San Diego chapter. The measure would
create an independent redistricting commission to draw City Council district
lines. CCC's winter newsletter stated this
would, "[a]t least in one jurisdiction in
California, [end] the most blatant of conflicts of interest-allowing incumbents to
draw their own districts .... "
CCC Petitions for Proposition 68's
Resurrection After Proposition 73 Held
Unconstitutional. On March 26, CCC
filed Christopher v. Fair Political Practices Commission, No. S025815, a petition requesting the California Supreme
Court to reinstate Proposition 68, a campaign financing reform measure passed by
the voters in 1988, now that key
provisions of Proposition 73 have been
found unconstitutional.
In 1988, two competing campaign
spending initiatives, Propositions 68 and
73, were passed by the electorate. Proposition 73 received more votes (58% to 53% ).
In Taxpayers to Limit Campaign Spending
v. FPPC, 52 Cal. 3d 744 (1990), the
California Supreme Court held that the
two propositions were "alternative
regulatory schemes" covering the same
subject and that, because Proposition 73
garnered more votes, Proposition 68 was
inoperative in its entirety. [ 11: 1 CRLR
153] In his dissent and concurrence, Justice Stanley Mosk said that Proposition 68
should become law if Proposition 73 were
12

overturned by the federal courts.
On February 7, the U.S. Court of Appeals for the Ninth Circuit upheld a district
court decision that major portions of
Proposition 73 's campaign financing
reforms unconstitutionally discriminate
against electoral challengers. (See infra
LITIGATION for related discussion.)
Proposition 73 proposed to limit campaign contributions during a given fiscal
year to $1,000 per individual, $5,000 from
a political party, and $2,500---$5,000 from
a political action committee depending on
its size and scope. The discrimination
arises, however, because incumbents raise
money every year and thus can collect up
to the limit each fiscal year. Challengers,
on the hand, usually do not decide to run
until the year before an election and therefore can raise only the amount permitted
for a single year. The opinion cited studies
by UC San Diego researchers showing
that incumbent state senators outraised
challengers by an average of more than
40-1. In the Assembly, the ratio was 70-1.
The decision also struck down
Proposition 73's provision limiting intraparty contributions between candidates.
This limitation was particularly opposed
by the Democratic Party leadership, which
typically makes great use of such transfers
to support newcomers or incumbents in
tight races. Senate President pro Tempore
David Roberti said the decision will "offset to some degree" the devastating effect
of reapportionment on the Democrats.
In its March 26 petition, CCC argued
that the heart has been cut out of Proposition 73; what is left does not constitute
campaign finance reform and cannot be
severed to stand alone. Proposition 73,
therefore, should be held inoperative in its
entirety and replaced by the voters' approved second choice-Proposition 68. In
the alternative, CCC argued that if some
provisions are found severable, those
provisions would not constitute a "comprehensive regulatory scheme," which
means that all provisions of Proposition
68 not irreconcilable with the remaining
Proposition 73 provisions must be enforced. This would not include public
financing of campaigns, however, since
Proposition 73 expressly bans public
financing.
CCC recognizes that it has an additional problem with enforcement of Proposition 68's public financing provisions because a court of appeal recently decided in
Johnson v. Bradley, 235 Cal. App. 3d 1765
( I 991 ), that Proposition 73 's prohibition
on public financing is severable from its
unconstitutional campaign financing
limits. Johnson is also pending before the
California Supreme Court and CCC has

filed an amicus brief disputing the
decision.
A group consisting mainly of labor
unions that had filed an amicus brief in
Taxpayers submitted a letter brief opposing CCC's petition. They argued that the
original choice between Propositions 68
and 73 "was more than anything else, a
plebiscite on public funding of electoral
campaigns." The resulting ban, they said,
"constitutes a very real piece oflegislation
that can only be set aside by a vote of the
people."
CCC Proposes Campaign Finance
Reform for the November Ballot. On
March 19, a CCC-led coalition called on
the state legislature to place a comprehensive campaign finance reform package on
the November 1992 ballot. The reform
package would include strict contribution
and expenditure limits, partial public
financing of state campaigns, strict limits
on non-election year fundraising, and a
ban on transfers of contributions from one
politician to another. CCC Executive
Director Lisa Foster said that the current
system of campaign financing has led to
"corruption and paralysis." The package
of bills includes SCA4 (Keene), SB 2035
(Keene), and AB 2951 (Vasconcellos).
CCC Lawsuit Challenges Governor's
Welfare Cuts Initiative. On May 14, a
state appellate court agreed to hear a lawsuit filed by CCC and the League of
Women Voters seeking to disqualify
Governor Wilson's proposed "Government Accountability and Taxpayer Protection Act" initiative from the November
ballot on grounds that it violates the constitutional provision restricting ballot
measures to a single subject. The initiative
would cut existing Aid to Families with
Dependent Children benefits by 25%,
deny increased AFDC benefits upon the
birth of additional children, and limit payments to poor families who move to
California from states where benefits are
lower. In addition, the measure would
alter rules for enacting the state budget and
delegate extraordinary budget power to
the Governor. Governor Wilson contends
the issues are related because state budgeting procedures cannot be reformed
without welfare cuts.
People vs. PACs. During the winter,
national Common Cause announced a
major lobbying campaign "to take the
'FOR SALE' sign off Congress." Called
"People vs. PA Cs," Common Cause stated
the campaign's goal is to see that federal
legislation is enacted to "dramatically
reduce the role of PACs and other specialinterest money in congressional elections," and to place limits on overall campaign spending and on the use of personal
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wealth, while providing "alternative clean
campaign resources such as public funding and free TV time." Common Cause
supported S. 3 (and companion bill H.R.
3750), which included an overall spending limit, an aggregate limit on contributions from PACs, an aggregate limit on
individual contributions above $200, and
a system to provide matching funds for
small individual contributions. S. 3 and
H.R. 3750 passed their respective houses,
were united in a joint House-Senate conference committee, and passed both
houses again, only to be vetoed by President Bush on May 12. On May 13, the
Senate failed to override the veto.

CALIFORNIANS AGAINST
WASTE
909 12th St., Suite 201
Sacramento, CA 95814
·(916) 443-5422
In 1977, Californians Against Waste
(CAW) was formed to advocate for a recycling bill in the legislature which would
require a minimum refundable deposit of
five cents on beer and soft drink containers. After being repeatedly thwarted
legislatively by well-financed industry
opponents, CAW sponsored and organized a coalition for a statewide citizen
initiative which appeared on the ballot in
1982 as Proposition l l. That measure
failed after can and bottle manufacturers
and their allies raised and spent $6 million
to defeat it. CAW then worked for the
1986 passage of the "bottle bill" (AB
2020-Margolin), which for the first time
established redemption values for glass,
aluminum, and two-liter plastic beverage
containers. As of January l, I 990, under
SB 1221 (Hart}, redemption values increased from one cent per glass or
aluminum container to five cents for every
two containers returned. Two-liter plastic
beverage containers are now worth five
cents each. Under SB 1221, redemption
values for aluminum, glass, and plastic
beverage containers will increase if a recycling goal of 65% is not reached by 1993.

MAJOR PROJECTS:
European Community Attacks
California Recycling. In its annual report
on U.S. trade practices released on April
9, the European Community (EC) cited a
California recycling law as one of eight
barriers to trade enacted the past year.
Public Resources Code section 14549(b)
requires glass food and drink containers
produced or sold in the state to contain at
least 15% recycled glass this year, rising
gradually to 65% in 2005. The EC con-

tended the statute does little to help the
environment and simply constitutes a
trade barrier in violation of the General
Agreement on Tariffs and Trade, which
governs international commerce. Environmentalists around the world have
been concerned that efforts to reduce trade
restrictions would adversely impact environmental protection efforts. Mark Murray, CAW's policy director, stated, "It's
clearly within our right and responsibility
to protect our environment." CAW
specifically objected to exempting imported glass from the recycled content requirement because it could put California
manufacturers at a disadvantage due to
currently higher costs of using recycled
glass.
1992 Legislative Proposals. CAW has
given priority to support for the following
bills during 1992:
-AB 861 (Friedman) would ban excessive audiocassette and compact disc packaging;
-AB 1423 (Gotch) would require
recycled material to be incorporated into
the production of all glass containers and
all aluminum, steel, and bi-metal cans;
-AB 2446 (Eastin}, introduced
February 3, would require the state
Department of General Services to purchase specified percentages of recycled
paper, compost, glass, oil, plastic, solvents
and paint, and tires;
-AB 2494 (Sher) would declare state
policy to encourage local governments to
minimize duplication of effort and costs
incurred in complying with the 1989 Integrated Waste Management Act, through
regional cooperative efforts, and would
require the California Integrated Waste
Management Board to establish, by
January l, I 993, an office oflocal government assistance to assist local agencies in
the performance, modification, and implementation of waste management plans,
to develop model source reduction, public
information and education, and market
development components for local agencies, and to aid them in identifying
markets for recycled and composted
materials resulting from their efforts;
-AB 2496 (Sher), introduced February
5, would revise the definition of
"biodegradable" to mean material that has
proven capable of decomposing within
three years in the most common environment in which such material is commonly
disposed; and
-AB 3470 (O'Connell}, introduced
February 21, would require all state and
county agencies, when purchasing glass,
plastic, compost, motor oil, or rubberized
asphalt products, to give l 0% preference
for recycled products made by companies
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in California and a 5% preference for
recycled products made outside California.
CAW opposes SB 1668 (Beverly), introduced February 20, which would extend deadlines by one year for city and
county preparation of source reduction,
recycling, and household hazardous waste
elements of countywide integrated waste
management plans.
Four CAW-supported bills recently
failed: AB 750 (Margolin), which would
have expanded the bottle bill by establishing a refund value for wine, fortified
wine, distilled spirits, and noncarbonated
water containers, died in committee; AB
1556 (Margolin), which would have made
several changes to the bottle bill's recycling program, was transferred to Assemblymember Terry Friedman and is no
longer related to solid waste management;
AB 2213 (Sher}, which would have imposed an "advance disposal fee" or "recycling incentive fee'' on specified products
and materials, died in committee; and AB
144 (Sher}, a clean-up bill for the environmental truth-in-advertising law, was
rejected twice by the Senate Business and
Professions Committee.

CALIFORNIA PUBLIC INTEREST
RESEARCH GROUP
1147 S. Robertson Blvd., Suite 203
Los Angeles, CA 90035
(310) 397-3404
CalPIRG is a nonprofit statewide organization founded by students from
several California universities. It is the
largest student-funded organization of its
kind in the state. There are Ca!PIRG chapters on four campuses of the University of
California. CalPIRG now has approximately 120,000 members statewide,
including thousands of citizen members.

MAJOR PROJECTS:
CalPIRG Efforts Delay Construction
of Ward Valley Low-Level Nuclear Waste
Dump. In April, CalPIRG scored a victory
in its fight to stop construction of a lowlevel nuclear waste dump in Ward Valley
near Needles-only twenty miles from the
Colorado River. Partly due to the group's
lobbying, the Wilson administration and
state Senate Democratic leaders announced their agreement to delay construction of the dump pending a public
evidentiary hearing on its environmental
impacts; in exchange, the Senate confirmed a high-level Wilson appointee.
In 1980, Congress enacted the LowLevel Radioactive Waste Policy Act,
which requires the states to organize into
13
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compacts and provide for the disposal of
the nation's low-level nuclear waste by
January I, 1993. California joined with
Arizona, North Dakota, and South Dakota
to form the Southwestern Low-Level
Radioactive Waste Compact, and agreed
to become the first member to provide a
low-level waste dump for mutual use. In
I 985, the state Department of Health Services (OHS), part of the cabinet-level
Health and Welfare Agency, selected U.S.
Ecology (USE) (formerly known as
Nuclear Engineering) as the designated
contractor, after two more highly-rated
bidders declined. In I 988, OHS and USE
selected Ward Valley as the preferred site,
and commenced the state and federal environmental review process. [12:1 CRLR
12]
On January 23, CaJPIRG joined with
Greenpeace and other groups to present to
Governor Wilson more than 20,000
postcards expressing opposition to construction of the dump. Wilson was under
intense pressure from the nuclear power,
nuclear medicine, and biotechnology industries, and from Arizona Governor Fife
Symington, to hasten the environmental
review process-perhaps by simply
authorizing the project through executive
order. In a January 23 letter to Wilson,
Symington noted that USE's license application was filed two years ago and the
federally mandated compliance deadline
is fast approaching.
In February, the controversy reared its
head in the political arena as the Senate
Rules Committee prepared to hold a confirmation hearing on Russell Gould,
Governor Wilson's nominee to head the
Health and Welfare Agency. CaJPIRG
prevailed upon Committee members to
ask Gould tough questions about the
dump. At a February 24 hearing, the
Democrat-controlled Committee decided
to delay Gould's confirmation after he was
unable to answer the questions.
Gould's nomination came up again on
April 9; another stall by the Committee
would kill the nomination for good. Committee members, Gould, other state officials, and dump opponents-including
CalPIRG's Mary Raftery-reached an
agreement that will delay construction of
the waste dump for at least one year while
an administrative law judge presides over
a full-scale, public evidentiary hearing on
the proposal. In exchange, the Committee
approved Gould's nomination, paving the
way for the full Senate to confirm him by
a 30- I vote on April I 0. In the May issue
of CalPIRG Notes, the group lauded the
victory, and stated that "[t]he structure of
the hearing forces dump proponents and
the Department of Health Services to tes14

tify under oath and to reveal all the documents and data that they have refused to
make public. Experts feel that this
evidence could prove that the current
dump proposal is disastrous."
On a related front, state Attorney
General Dan Lungren joined with sixteen
'other states in filing a February 13 amicus
curiae brief in New York v. United States,
No. 91-543, urging the U.S. Supreme
Court to declare unconstitutional the socalled "take title" provision in I 985
amendments to the federal law. The
provision requires a state to assume
ownership of and liability for all low-level
radioactive waste generated within its borders after January I, 1996, if it has not
developed or gained access to a dump
facility. The amicus brief contends that the
"take title" requirement violates the Tenth
Amendment, which grants to the states all
powers not specifically reserved to the
federal government by the U.S. Constitution. The amicus brief argues that the
provision is unconstitutional because it
"tramples on state sovereignty by putting
state legislative and executive branches
squarely under the thumb of Congress."
The Attorney General's office stressed
that his action does not imply opposition
to the Ward Valley dump. At oral argument
on March 30, Justice Sandra Day O' Connor commented sarcastically, "Maybe
Congress can require the states to each
take over a share of the national debt."
Beginning in January 1993, states now
accepting California's low-level radioactive waste will no longer be required to do
so. If the Court does not strike down the
law and Congress does not extend the
deadline, these states could charge a
premium for storage of the waste, as an
alternative to outright refusal to accept it.
In an April 20 editorial, the Los Angeles
Times stated that the free market, not
government subsidization, is the only appropriate direction to go. "The state
should be regulator, not co-proprietor, in
the waste disposal business," the Times
said.
Pesticide Watch. In late January,
CalPIRG reported that affiliated Pesticide
Watch had achieved a measure of victory
in its Caltrans campaign. [ 12: 1 CRLR 12]
Caltrans has decided to reduce its use of
pesticides along state roadsides and begin
some type of integrated pest management
program. This action followed statewide
meetings with Caltrans officials organized
by Pesticide Watch and the delivery of
4,000 postcards to Caltrans' Sacramento
office. Pesticide Watch intends to continue
the campaign to ensure that Caltrans does
not use "integrated pest management" as
"green wash" and to pressure the agency to

halt use of the worst pesticides immediately.
Residents who suffered injuries or
property /business losses in the July I 991
Dunsmuir railroad spill of metam sodium
into the Sacramento River and filed suit
against the manufacturer will receive a
total of $2 million, under a settlement
reached in February. [ 12: 1 CRLR 12; 11 :4
CRLR 153, 164] Under the terms of the
settlement, Amvac Corporation will pay
another $2 million to government agencies for their clean-up costs. The fate of
several thousand plaintiffs who have sued
Southern Pacific Transportation Company for $25-35 million remains unresolved at this writing.
On another front, the Central Valley
Regional Water Quality Control Board
recommended that the state Attorney
General file ci vii charges against Southern
Pacific in connection with the spill. The
regional board forwarded two counts alleging that Southern Pacific violated state
water pollution Jaws when the derailment
dumped almost 20,000 gallons of the toxic
chemical into the Sacramento River. The
herbicide killed nearly every Jiving organism in a 45-mile stretch of the river.
Board staff considered but did not recommend criminal charges. A spokesperson
for the regional board said criminal charges may be brought by state or local officials.
Legislative Update. In the May issue
of CalPIRG Notes, the organization
celebrated victory on SB 611 (Calderon),
which was signed by the Governor on
April 8 (Chapter 33, Statutes of 1992). SB
611 requires toxic polluters to file source
reduction plans in government offices
where the public may access them.
Several CaJPIRG-supported bills have
made progress: AB 1659 (Speier), which
would require the state to survey public
schools and child care facilities to determine if children are being exposed to lead,
passed the Assembly on February 5 and is
pending in the Senate Education Committee; SB 44 (Torres), which would exclude
the incineration of unprocessed municipal
wastes in a mass-burning facility from the
definition of "transformation" in existing
integrated waste management statutes
(thereby limiting incineration as a waste
reduction option), was passed by the
Senate on January 30 and awaits hearing
in the Assembly Natural Resources Committee; SB 711 (Lockyer), which would
prohibit the sealing of lawsuit settlements
if public or environmental hazards are involved, is pending on the Assembly floor;
and AB 1519 (Lee), the Toxics Truth Act,
which would require the largest industrial
facilities in the state to report the amount
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of toxic chemicals used onsi te, was passed
by the Senate on May 9. SB 51 (Torres),
on which CalPIRG focused media attention in March, has not advanced. The bill
would create an Office of Pollution
Prevention in Cal-EPA that would collect
toxics use data, prioritize companies for
toxics use reduction efforts, and require
priority companies to file toxics use reduction plans.
CAMPAIGN CALIFORNIA
926 J Street, Suite 1400
Sacramento, CA 95814
(916) 447-8950
Founded in 1977 by Assemblymember
Tom Hayden as the Campaign for
Economic Democracy, Campaign California (CC) has over 25,000 members and
helped lead the successful 1989
Sacramento campaign to close the Rancho
Seco nuclear power plant. CC has played
a significant role in statewide initiatives,
including Propositions 65, 99, and 128.
CC supports efforts to frame workable
progressive solutions to problems in the
areas of child care, education, environment, transportation, personal safety, insurance, and health care. It targets the
private entrepreneur as a source of
economic growth, jobs, and innovation.
MAJOR PROJECTS:
Potentially Toxic Chemical Manufacturers Notified. The California Environmental Protection Agency (Cal-EPA)
recently notified manufacturers of more
than 3,000 commonly used chemicals that
the products will soon be banned unless
health effects studies are submitted. (See
infra agency report on DEPARTMENT
OF PESTICIDE REGULATION for related discussion.)
A CC-supported bill, co-authored by
Assemblymember Tom Hayden and
signed by the Governor in October (Chapter 1227, Statutes of 1991 ), targets a list of
chemicals containing one or more of 57
active ingredients for which human
toxicity tests have not been conducted,
even though required by state law since
1984. The statute sets a timeline for compliance and mandates that the so-called
"data gaps" be bridged or sales will be
halted in California. [ 11 :4 CRLR 29, 164]
The targeted ingredients include metam
sodium, a soil fumigant and herbicide that
caused an environmental disaster when it
spilled from a railroad car into the
Sacramento River in July 1991. Also on
the list is aldicarb, an insecticide blamed
for a spate of illnesses several years ago
when it was improperly applied to water-

melons. Other chemicals included exist as
components of such products as Pine-Sol,
Lysol, most insect repellants, and most
common flea and tick remedies. The earliest suspensions would take at least 60
days and retailers could continue to sell
existing inventories for up to two years.
The Cal-EPA Secretary also has the
authority to grant deadline extensions or
defer suspensions indefinitely in cases
that would place an economic hardship on
users or run the risk of greater environmental damage from alternative products.
Opposition to Profit on Soon-To-BeShut-Down San Onofre Plant. On March
9, CC petitioned the California Public
Utilities Commission (PUC) to disallow a
requested $132 million rate return on past
improvements to San Onofre Nuclear
Generating Station unit #1 (SONGS 1).
In January, San Diego Gas and Electric
(SDG&E) and Southern California Edison
(SCE), joint owners of SONGS 1, agreed
to close the unit at the end of its current
fuel cycle in a settlement yet to be approved by the PUC. (See infra agency
report on PUC for related discussion.) The
settlement would allow SCE and SDG&E
to continue to earn a 8.98% annual return
on past improvements to the soon-to-beclosed plant.
"SCE poured money into SONGS #1
like a spoiled preppy with Daddy's credit
card and now they want ratepayers to pay
the bill," said CC Executive Director Karl
Ory. CC is also asking the PUC to require
the remaining two SONGS units to undergo a cost-effectiveness test.
One-Stop Nuclear Licensing Plan
Opposed. On February 25, CC denounced
Bush administration proposals for onestep licensing of nuclear power plants. CC
cited a report by the Safe Energy Communications Council that counted 787 uncorrected safety problems at existing
nuclear plants. "Relaxing nuclear power
licensing will make the savings and loan
deregulation scandal look like petty
theft," stated Karl Ory. Ory pointed out
that California already has closed three
costly and potentially dangerous nuclear
plants: Humboldt Bay, Rancho Seco, and
SONGS 1. "With less regulation we'll get
more problem plants, more nuclear waste,
and more cost," he said. Under current
law, nuclear plants are reviewed two times
by the federal Nuclear Regulatory Commission-after a detailed initial approval,
a completed plant must undergo another
review before obtaining an operating
license.
Statewide Coalition Blames Declining Children's Health on Environment.
On March 18, CC led environmentalists
and children's advocacy groups in hosting
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a first-ever conference that focused solely
on the dangers of toxic pollutants to
children. A coalition that included CC, the
Natural Resources Defense Council, Pesticide Watch, and the Children's Advocacy Institute, among others, joined to
signal the urgency of the problem, questioning so-called safe levels of toxics that
fail to take into account the greater exposure and reduced resistance of children.
1992 Legislative Activity. CC will continue to press for passage of the following
bills this year, collectively known as the
"Little Green" components of the group's
"Big Green Project" [12: 1 CRLR 13 ]:
-AB 920 (Hayden), which would require the California Energy Commission,
if funds are appropriated, to develop a plan
to reduce greenhouse gas emissions;
-AB 1514 (Hayden), which would require the Department of Health Services
and the Air Resources Board to determine
whether the state's ambient air quality
standards adequately protect the health of
infants and children and, if not, to take
more stringent action; and
-AB 1519 (Lee), which would enact
the Toxics Reporting and Use Reduction
Act.
CC also warned that two bills-SCA 9
(Roberti) and SCA JO (Killea)-threaten
the citizens' initiative process and should
be scrutinized closely. [11:4 CRLR 30]
CENTER FOR LAW IN THE
PUBLIC INTEREST
11835 W. Olympic Blvd., Suite 1155
Los Angeles, CA 90064
(310) 470-3000
The Center for Law in the Public Interest (CLIPI), founded in 1971, provides
public interest law services. CLIPl's
major focus is litigation in the areas of
environmental protection, civil rights and
liberties, corporate reform, arms control,
communications, and land use planning.
Due to economic considerations, in 1988
CLIP! began using outside counsel instead of employing a full-time legal staff.
Some legal services for the Center are
provided by the law firm of Hall & Phillips, while a number of legal cases are
handled on a contract basis by outside
attorneys. CLIP! sponsors law student extern and fellowship programs, and periodically publishes a newsletter called
Public Interest Briefs.
MAJOR PROJECTS:
U.S. Supreme Court Hears Proposition 13 Challenge. On February 25, the
U.S. Supreme Court heard oral argument
in Nordlinger v. Hahn, in which a residen15
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tial property owner challenges the constitutionality of Proposition 13, the 1978
initiative which overhauled property taxation in California. CLIP! represents
Stephanie Nordlinger, who asserts she has
been denied equal protection of the laws
because as a recent homebuyer she must
pay property taxes several times higher
than those paid by her long-term neighbors. [12:1 CRLR 13, 21; 11:4 CRLR 30;
11:3 CRLR 28-29]
Only one member of the Court, Justice
Stevens, appeared hostile to Proposition
13. The others seemed to agree that
California's system is a rational way to
protect homeowners from inflation. Confident in the Court's support, state legislators canceled a special meeting
scheduled for February 27 to brew and
stew over the fate of Proposition 13.
An anticipated clash between "politically'' conservative (i.e., pro-property
rights) justice~ ,ed by Antonin Scalia and
"judicially" conservative (i.e., pro-states'
rights and anti-judicial interference in
public policy decisions) justices organized around William Rehnquist failed
to materialize. In fact, Justice Scalia
dominated the critique of CLIP! attorney
Carlyle W. Hall Jr.'s oral arguments
against Proposition 13.
It appeared that Hall and others had
misread Allegheny Pittsburgh Coal Co. v.
Webster County, 488 U.S. 336 (1989), a
unanimous opinion by Chief Justice
Rehnquist holding that the Webster County assessor's action in singling out the coal
company for an appraisal equal to acquisition value while not doing the same for
other real property owners was a denial of
equal protection. The Court noted that
West Virginia's constitution and laws provide that all property of the kind held by
the coal company shall be taxed at a
uniform rate throughout the state and that
there was no state statute or practice
authorizing individual counties to fashion
their own assessment policies. Thus, the
Court held that Webster County's assessor
had engaged in an "aberrational enforcement policy" for which there was no rational basis. A footnote inAllegheny stated
that the decision was not meant to apply
to a situation such as California's Proposition 13, which is applied generally across
the state. Opponents of Proposition 13
appeared to read this footnote as an implied invitation to challenge the law; instead, in retrospect, the Court may have
intended a warning that California's situation is entirely different and on much more
solid ground than Webster County's.
CLIPI's case against Proposition 13
rested heavily upon statistical evidence of
unequal treatment, the type of evidence
16

the conservative Court has traditionally
afforded little weight in other equal
protection cases-particularly discrimination suits based on race. The Chief
Justice made his position clear, stating that
in all but the rarest instances, state taxing
methods are presumed to be constitutional. "We don't throw out taxing schemes
because a large group of people are hurt,"
he said. The Court does not strike down
taxing schemes, he added, unless "no
reasonable person could conclude it is a
rational system." The Allegheny situation
was "quite different because there was no
justification for it," Rehnquist said. Justice Scalia appeared to agree that only a
rational basis is needed and that could be
easily found in the desire of the state to
prevent people from being taxed out of
their homes. Scalia seemed to find no
threat to property rights by virtue of the
fact that favored and disfavored groups
were not "static." A property owner could
be in one group at one time and the other
at a later date.
While conservative justices appeared
united in support of Proposition 13, a
recent study by Lenny Goldberg, an
economist and lobbyist for labor and
public interest groups that frequently
criticize the law, found that Proposition 13
is actually a more progressive tax system
than the state sales tax. Under Proposition
13, nearly 65% ofresidential tax revenues
are paid by the richest 20% of the population. The poorest 80% pay only 35% of
property taxes, according to Goldberg.
Moreover, the system is "inflation proof,"
since the assessment is fixed no matter
how much land values escalate, and
"politician proof," because neither rates
nor assessments may be raised without a
constitutional amendment. Goldberg,
however, would like to see Proposition 13
modified so that businesses pay a higher
tax rate than residential properties.
The Court is expected to issue a
decision in the case by July.
Poll Reveals Deep Voter Dissatisfaction. On March 19, CLIP! released the
results of a poll of active voters in the state
of California. The survey indicates that
voters are deeply dissatisfied with state
politics and government and strongly support two proposals for political reform.
Forty percent of Democrats and 31 %
of Republicans described themselves as
deeply disillusioned with the political system. Sixty-nine percent now support the
term limits of Proposition 140, which was
passed by 52% of the vote in November
1990. Even greater support was given to
term limits on U.S. Senators and congressional representatives (73%), county supervisors (75% ), and city councilmembers

(74%). Both Democrats and Republicans
strongly support term limits.
Eighty percent of Democratic, 83% of
African-American and MexicanAmerican, and 75% of Republican voters
would support a comprehensive campaign
finance reform package that limits campaign contributions and expenditures and
provides some publicly financed matching funds for candidates running for state
offices. Even self-described conservatives
would support such a package by almost
three to one. On the other hand, only 24%
of voters believed that dividing California
into two states would be very or somewhat
effective in improving state government.
Unfortunately, that response was not disaggregated by region of residence; neither
were more fundamental alternatives such
as a parliamentary-type system included
in the poll.

CENTER FOR PUBLIC
INTEREST LAW
University of San Diego School of Law
Alcala Park
San Diego, CA 92110
(619) 260-4806
The Center for Public Interest Law
(CPIL) was formed in 1980 after approval
by the faculty of the University of San
Diego School of Law. The faculty selected
Professor Robert C. Fellmeth as the
Center's director. CPIL is funded by the
University and private foundation grants,
including the Price Public Interest Law
Chair endowment donated by
philanthropists Sol and Helen Price in
November 1990.
The Center's goal is to make the
regulatory functions of state government
more efficient and more visible by serving
as a public monitor of state regulatory
agencies. CPIL studies approximately
seventy agencies, including most boards,
commissions and departments with entry
control, rate regulation, or related
regulatory powers over business, trades,
professions, and the environment.
CPIL's professional staff consists of
public interest litigators, research attorneys, and lobbyists. Center staff members
actively represent the public interest in a
variety of fora, including the courts, the
legislature, and administrative agencies.
Each year, approximately fifty law students participate as CPIL interns for
academic credit. Students in the Center
attend courses in administrative law, regulated industries, environmental law, and
consumer law, and attend meetings and
monitor activities of assigned regulatory
agencies. Each student also contributes
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quarterly agency updates to the California
Regulatory Law Reporter. After several
months, the students choose clinic
projects involving active participation in
rulemaking, litigation, or writing.
The Center is headquartered in San
Diego and has branch offices in
Sacramento and San Francisco.
MAJOR PROJECTS:
DCA, Key Legislators Seek CPIL's
Suggestions for Structural Reform. In
efforts to restructure and reform the
Department of Consumer Affairs and its
constituent occupational licensing agencies monitored by CPIL interns, both DCA
and several key legislators have called
upon CPIL for advice and assistance.
In March, the Center participated in
statewide hearings sponsored by DCA on
the fate of the Department and its constituent agencies; these hearings were
prompted by the Legislative Analyst's
recommendation that all DCA boards and
bureaus be transformed into advisory
boards, with licensing and enforcement
functions essentially folded into the
Department. (See infra report on DCA for
related discussion.) Subsequently, several
key legislators on both sides of the aisleincluding Assemblymembers Delaine
Eastin, Bev Hansen, Phil Isenberg, and Pat
Nolan-proposed the abolition of the
Department and the transfer of its constituent agencies to several existing
cabinet-level agencies. CPIL was the only
public interest/consumer organization invited to an April 28 meeting of these legislators, and followed up its participation
with a memo outlining its reasons for opposing such a plan and suggesting alternatives. Assemblymember Eastin then
directed the Assembly Office of Research
(AOR) to consult with CPIL and formulate a restructuring proposal based upon
the Center's memo.
On May 28, CPIL representatives Bob
Fellmeth, Steve Barrow, and Julie D' Angelo met with Lynn Morris of AOR;
Morris presented them with a skeletal
proposal restructuring DCA. While CPIL
has not yet taken a position on the overall
plan, much of it would implement almost
verbatim the Center's long-held positions
on enforcement and consumer advocacy.
That is, under the plan, all enforcement
functions-complaint intake, investigation, and prosecutorial decisionmakingof all the occupational licensing agencies
within DCA (including those of the Medical Board) would be removed and transferred to the Attorney General's Office,
where prosecutors who are able to specialize in particular subject matter areas
would control disciplinary decisions (as

opposed to boards dominated by the
profession ortrade regulated, as is currently the case). Administrative law judges
within the Office of Administrative Hearings would also be permitted to specialize
by subject matter area, and would have
available to them panels of subject matter
experts who would be able to testify at
disciplinary hearings (under cross-examination) to assist the ALJ in deciphering the parties' expert witnesses. The ALJs
(who hear the evidence and observe the
witnesses) would be permitted to make the
final disciplinary decision, instead of
having to transfer a proposed decision
back to the relevant board for review and
adoption. Finally, under the plan, a unit of
attorneys and advocates charged with representing consumer interests in board
rulemaking proceedings would be institutionalized within DCA, and an intervenor
compensation mechanism would encourage outside public interest/consumer
organizations and representatives to participate in these proceedings as well.
In addition to working with the Assembly Office of Research, CPIL has also
been asked to forward its reform suggestions to Assemblymember Jackie Speier
and Senator Dan Boatwright, both of
whom chair the policy committee in their
respective houses which would entertain
DCA restructuring proposals.
CPIL Pursues Telecommunications
Privacy Grant. During April and May,
CPIL Program Manager Beth Givens
refined two grant proposals recently submitted by the Center to the Public Utilities
Commission's Telecommunications
Education Trust (PUC-TET), with emphasis on a proposal to study telecommunications-related privacy issues. Under
the privacy proposal, CPIL would create
the Privacy Research Clearinghouse
(PRC). The purpose of the project is to
create a repository and clearinghouse of
information and research on the impacts
of telecommunications technologies on
the personal privacy of individual consumers, for use by affected consumers,
regulators, legislators, and other
policymakers. CPIL will publicize the
PRC program and its toll-free intake line
statewide; receive inquiries about and
reports of possible abuses of personal
privacy resulting from telecommunications technologies; and respond to concerns and complaints with one or more of
ten fact sheets explaining privacy issues,
rights, and protection options. CPIL will
also analyze and catalogue the privacy
abuses and concerns registered by consumers, and publish a report to the TET,
the PUC, and the legislature discussing its
findings and recommending ways to
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prevent or remedy privacy abuses through
statutory and/or regulatory action. CPIL
expects to hear from the PUC-TET on the
fate of its revised proposal in early June.
CPIL Legislation. The following is a
status update on legislation in which the
Center is involved during 1992:
-SB 11 I 9 (Presley) was the Center's
spot bill reserved for follow-up reforms to
those made in SB 2375 (Presley) (Chapter
1597, Statutes of 1990), a 35-part bill
designed to enhance the Medical Board's
physician discipline system. At this writing, 1t currently contains only fee increases for the Medical Board and several
of its allied health licensing programs, to
assist them in financing the improvements
made as a result of SB 2375. On May 7,
Senator Presley was on hand as CPIL
presented additional substantive reforms
to the Medical Board's Division of Medical Quality at its meeting in Sacramento,
including the following:
-the required reporting of the filing of
medical malpractice cases to the Medical
Board;
-the transfer of the Medical Board's
investigators to the Attorney General's Office, to enable them to work directly under
the supervision of the attorneys who
prosecute medical discipline cases;
-the removal of the Medical Board's
authority to make final decisions in disciplinary cases, and the transfer of that
authority to a small panel of expert, independent administrative law judges;
-the removal of the superior court step
in the judicial review of medical discipline
decisions, and the creation of a designated
court of appeal to review all appeals of
such decisions;
-a streamlining of the procedure for
obtaining interim relief (i.e., suspension or
restriction of a license pending the conclusion of the disciplinary action); and
-the creation of a Medical Board Discipline Monitor to investigate every
aspect of the Board's enforcement system
and make recommendations for change,
and a Complainants' Grievance Panel empowered to review consumer complaints
dismissed by the Board at a very early
stage. Both of these entities are patterned
directly after similar reforms which were
successful at the State Bar.
Senator Presley has not yet decided
which, if any, of these additional
provisions he will amend into SB 1119
this year; all parties continue to await the
alfing of a much-anticipated "60 Minutes"
segment on California's physician discipline system filmed last Septemberwhich is now tentatively scheduled for the
second week in June.
-SB 1405 (Presley) is a follow-up bill
17
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to SB 1498 (Chapter 1159, Statutes of
1988) and to CPIL Director Robert
Fellmeth's tenure as State Bar Discipline
Monitor. { 12: l CRLR 14, 191; 11:4 CRLR
31, 210] Among other things, the bill
would require the State Bar to disclose to
inquiring consumers public information
about attorney misconduct which it collects in the course of operating its discipline system, including criminal charges
and convictions, malpractice judgments
and settlements, and discipline in other
states; require attorneys to disclose
whether they carry malpractice insurance
(and the amount of coverage) in their
client fee agreements; and require the Bar
to annually report detailed disciplinary
statistics to the legislature. SB 1405
passed the Senate on May 7 and is currently pending in the Assembly Judiciary
Committee.
-SB 711 (Lockyer), the "Sunshine in
the Courts Act," is the CPIL-drafted
model bill which would prevent parties in
litigation from entering into "secrecy
agreements" (the sealing of court records,
which has the effect of shielding important
health and safety information from public
knowledge) without notifying the appropriate regulatory agencies. The bill,
which was targeted by insurers, manufacturers, and big business as one of the "Top
Ten Bills to Kill" during 1991, benefitted
from strong editorial support in the Los
Angeles Times on April 5, and was approved by the Assembly Judiciary Committee on May 13. Although the consumer-protective bill has already passed
the Senate and is expected to pass the
Assembly, proponents fear that Governor
Wilson may be persuaded to veto the bill.
-AB 1801 (Frazee) is the Center's bill
to reform the contracting and billing practices of professional engineers and
strengthen the enforcement powers of the
Board of Registration for Professional Engineers and Land Surveyors. As originally
drafted by former CPIL intern Bill Braun,
the bill would have required all contracts
for services between professional engineers and consumers to be in writing.
After its successful passage from the Assembly last June, the bill became stalled
in the Senate Business and Professions
Committee due to heavy lobbying against
the bill by an engineers' trade association.
In March, CPIL drafted amendments to
the bill which would require the Board to
compile statistics on the number of consumers who complain about engineers'
contracting and billing practices, and expressly place abusive billing practices
within the disciplinary jurisdiction of the
Board. The bill will be taken up by the
Business and Professions Committee later
18

this year.
-AB 649 (Floyd) would-in the words
of a local sports writer-"KO the boxers'
pension plan" established by Professor
Fellmeth when he was chair of the State
Athletic Commission. The pension plan
was created in 1981 and is funded by a 3%
deduction from the percentage of the gate
allocated to fight promoters. AB 649
would make participation in the plan
voluntary. Because no promoter would
voluntarily give up 3% of his/her earnings,
Assemblymember Floyd's bill would effectively kill the regulatory policy creating the pension plan. This bill was
dropped by its author in the face of strong
opposition by CPIL.
-AB 197 5 (Moore) would overhaulthe
PUC's intervenor compensation system,
the mechanism by which the attorneys'
fees and expert witness costs incurred by
consumer and public interest organizations through participation in a PUC
proceeding may be reimbursed, if the
Commission finds that the intervenor has
made a substantial contribution to the
proceeding. CPIL has long been concerned about the PUC's administration of
its intervenor compensation system, and
has effectively stopped participating in
lengthy PUC matters because of the
Commission's failure to reimburse its
costs for a 1985-86 proceeding until
November 1991.
CPIL Litigation. The following is a
status update on litigation in which the
Center is involved:
-On April 8, the California Supreme
Court finally heard oral argument in
Moore v. State Board of Accountancy. In
this case, plaintiff Moore challenges the
validity of a rule adopted by the Board of
Accountancy which prohibits anyone except certified public accountants (CPAs)
from using the terms "accountant" or "accounting" to describe themselves and their
services. Moore primarily challenges the
rule on first amendment grounds; as
amicus curiae, CPIL contends that the
composition of the Board (eight CPAs and
four public members) constitutionally disqualifies it from adopting and enforcing
the rule, because the effect of the rule
would benefit the CPA profession financially. In addition, both plaintiff and CPIL
contend that the rule is inconsistent with
the relevant statutes, because the legislature has expressly allowed non-CPAs to
perform accounting functions, and has
never prohibited them from calling themselves "accountants."
-In response to an order by Sacramento Superior Court Judge Joe S. Gray, the
State Lottery Commission recently paid
CPIL $31,268.70 in attorneys' fees after it

(the Lottery) was found to have violated
the Public Records Act (PRA). During the
summer of 1989, the Center made a PRA
request of the Lottery in conducting research on the agency's advertising practices and budget. Although the PRA sets a
10-day deadline for response, the Lottery
failed to comply with the request for over
four months, and then refused to turn over
all responsive documents. CPIL was
forced to file a PRA suit, after which the
Lottery suddenly turned over numerous
documents whose existence it had previously denied. Under the PRA, a successful plaintiff is entitled to reimbursement of
its attorneys' fees when it is compelled to
file a lawsuit in order to secure agency
compliance with the law.
-On April 20, CPIL filed a letter brief
in support of Christopher. et al. v. Fair
Political Practices Commission, California Common Cause's effort to resuscitate
Proposition 68. Proposition 68 is a campaign finance reform initiative which-although passed by the voters in June
1988-was struck down by the California
Supreme Court in November 1990. The
court ruled that Proposition 68 conflicted
with Proposition 73, another campaign
finance initiative passed at the same election but with more votes. The federal
courts subsequently invalidated the key
provisions of Proposition 73, leaving
California with no campaign contribution
limits whatsoever although the voters
enacted two initiatives imposing such
limits in 1988. CPIL's letter brief in support of Common Cause's unusual request
focused upon the overweening influence
of special interests in Sacramento politics;
the unchecked ability of special interests
to finance political and initiative campaigns by agreeing to raise rates or prices
and thereby passing their political costs on
to consumers of their services or products;
and the post-Proposition 140 need of
many incumbents to amass huge campaign war chests to finance future campaigns for different offices. (See supra
report on CALIFORNIA COMMON
CAUSE for related discussion.)
-In mid-February, CPIL filed a letter
brief in the California Supreme Court in
support of Public Advocates' petition for
review of the PU C's $150-per-hour cap on
intervenor compensation. (See infra
report on PUBLIC ADVOCATES for related discussion.) In its letter brief, CPIL
pointed out that it no longer participates in
lengthy PUC proceedings because intervenor compensation awards generally fail
to reimburse actual costs and hours expended. However, on April 2, the Supreme
Court denied Public Advocates' petition.
UCANICPIL Awarded Grants from

'
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Department of Insurance. In February,
the state Department of Insurance (DOI)
awarded two grants to the Utility
Consumers' Action Network (UCAN)-with CPIL as its primary subcontractor.
Over the summer, UCAN and CPIL will
be conducting two sets of training seminars for DOI employees. The first will be
directed at DOI employees who receive,
route, investigate, and attempt to mediate
. complaints filed by consumers against insurance companies; UCAN and CPIL will
train these staff members on negotiating
strategy and advocacy skills, and educate
them on the legal rights of insurance consumers and obligations of insurers under
insurance contracts. The second set of
seminars will educate DOI staff on the
existence, activities, and techniques of
consumer groups active in the insurance
field, both in California and nationwide.
Under Proposition I 03, the Department is
required to establish an intervenor compensation system to encourage participation by nonprofit consumer groups in DOI
ratesetting proceedings; these seminars
will assist the Department in working with
public interest organizations and attracting quality representation for
policyholders in its proceedings.
CPIL Awards. On May 22, CPIL
presented its annual awards to graduating
seniors at the USD School of Law's
Awards Ceremony. David Hicks was
selected "Outstanding Public Interest Law
Advocate" for his excellent critique of the
federal Cable Television Policy Act of
1984, which-he asserts-immunizes the
industry from forces which would ensure
efficient and affordable cable service.
Hicks was also instrumental in formulating a blueprint for a long-awaited Loan
Repayment Assistance Program (LRAP)
at USD-a program which will assist
those law students who practice public
interest law to repay their sometimes-staggering law school loans. Law school tuition and resulting loans effectively
preclude many law students from choosing public or public interest law as a
career; an LRAP can ease the burden and
encourage public interest practice.
Two students tied for CPIL's "Outstanding Contributor to the California
Regulatory Law Reporter" award. Ted
Griswold was chosen for his excellent
coverage of the Coastal Commission and
the Air Resources Board, and his thirdyear paper on the mitigation banking concept and its application to development
which affects the environment. Chris
Chatard was selected for his excellent
monitoring of three agencies during his
second year (including the Board of
Forestry), and for his third-year research

paper on California's implementation of
the federal Clean Water Act. Chatard
focused on the weak track record of the
San Diego Regional Water Quality Control Board in enforcing federal and state
waste discharge standards; his research
focused on a case study involving the
dumping of copper ore into San Diego
Bay-conduct which has gone on for almost ten years without interference by the
regional board .

CONSUMER ACTION
116 New Montgomery St., Suite 223
San Francisco, CA 94105
(415) 777-9635
San Francisco's Consumer Action
(CA) is a nonprofit consumer advocacy
and education organization formed in
1971. Most of its 1,500 members reside in
northern California but significant growth
has taken place in southern California
over the past year. CA is a multi-issue
group which since 1984 has focused its
work in the banking and telecommunications industries.
CA has filed petitions with and appeared before the California Public
Utilities Commission (PUC) in the field of
telephone rates. Statewide pricing surveys
are published periodically comparing the
rates of equal-access long distance companies and the prices of services offered
by financial institutions. Once each year,
CA publishes consumer service guides for
the San Francisco Bay area and the Los
Angeles area which list agencies and
groups offering services to consumers and
assisting with complaints. A free consumer complaint/information switchboard is provided by CA, and the group
publishes a regular newsletter which includes its pricing surveys. More than
15,000 individual consumers requested
CA publications during 1991. Consumer
organizations requested bulk orders of CA
publications in 1991 that exceeded
800,000 copies.

MAJOR PROJECTS:
PUC ALJ Rejects Caller ID. On
January 21, PUC Administrative Law
Judge (ALJ) John Lemke issued a
decision recommending that the Commission reject Caller ID. Judge Lemke agreed
with the contention of CA, TURN, and
other consumer groups that Caller ID
would present a significant threat to the
constitutionally-protected privacy of
telephone customers. [11 :4 CRLR 42-44,
203 J Caller ID is a service that displays
the calling party's telephone number on a
small screen attached to the subscriber's
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phone. During evidentiary hearings on the
phone companies' petition to offer the service, company officials argued that
privacy concerns could be avoided by offering customers "per-call blocking,"
which would require the customer to dial
a special three- or four-digit code before
placing each phone call. Consumer groups
advocated minimum protection provided
by "per-line blocking," which would
enable customers to block identification
of all calls from their lines. Per-line blocking, according to the phone companies,
would degrade the quality of service to
Caller ID customers. Consumer organizations replied that inconvenienced Caller
ID users would constitute-at most-5%
of telephone customers, while Caller ID
with per-call blocking would drastically
alter the telephone habits of the other 95 % .
Judge Lemke supported contentions of
consumer groups that the telcos' other new
high-tech offerings, such as Call Block,
Call Trace, Call Return, Priority Ringing,
and Select Call Forwarding-combined
with answering machines and voice
mail-would perform essentially the
same functions as Caller ID without the
negative aspects. The ALJ recommended
approval of all of these alternative offerings.
[nits January/February newsletter, CA
viewed the proposed decision as a victory.
CA policy analyst Mark Foster said, "We
are pleased that Lemke viewed the matter
objectively." After a 20-day comment
period and a five-day response period, the
full Commission may adopt, reject, or
alter the ALJ's proposed decision. At this
writing, the PUC is expected to announce
its final decision on June 17.
Checking Account Verification Control Legislation Reintroduced. On
February 5, Senator Milton Marks
reintroduced, as SB 1396, proposed legislation to regulate ChexSystems, an unregulated virtual monopoly used by banks
to determine whether to open checking
accounts for new customers. [ 12: 1 CRLR
I 6J The bill would prohibit banks from
closing a customer's checking account
and reporting the customer to a ChexSystems without giving the consumer advance notice and a three-month probationary period. The bill would also prohibit
ChexSystems from reporting information
to banks that is more than two years old,
except information on cases in which a
criminal conviction results. SB 1396 has
moved through the Senate and is pending
in the Assembly Committee on Banking,
Finance and Bonded Indebtedness.
CA Urges DCA to be More Responsive. In April, CA Executive Director Ken
McEldowney spoke at a public forum con19
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ducted by the Department of Consumer
Affairs (DCA) on the structure and role of
the agency. Quoting from CA's I 973
expose of DCA entitled "Deceptive Packaging," McEldowney contended that
many of the problems identified by the
organization two decades ago still exist.
He said that DCA needs to centralize its
incoming consumer complaint calls,
education programs, and investigation
and tracking of complaints, and that its
director should have oversight power over
the licensing boards and bureaus. (See
reports on CENTER FOR PUBLIC INTEREST LAW and DEPARTMENT OF
CONSUMER AFFAIRS for related discussion.)
Annual Long Distance Telephone
Rate Survey Released. On March 26, CA
released its eighth annual survey of long
distance telephone rates. In contrast to a
trend that decreased long distance rates
40% between I 985 and 1991, rates edged
upward slightly in 1992: AT&T was up
0.44%, MCI I .22%, and Sprint 3.94%.
While concerned about the apparent
reversal of a favorable long-term trend,
CA noted that charges for individual calls
have essentially equalized among the
major companies. Consequently, shopping is worthwhile only for those people
who make a lot of long distance calls.
They should look for special discount
plans, according to Ken McEldowney. He
suggested that those who make more than
$IO per month in long distance calls might
save money with a discount plan tailored
to their specific calling needs.
Additional Funding for Coalition to
Prevent Lead Poisoning. In its
January/February newsletter, CA announced that the Coalition to Prevent
Lead Poisoning (CPLP) will receive
grants of $30,000 per year for two years
from the San Francisco Foundation and
$15,000 for one year from the Walter and
Elise Haas Foundation. CPLP, a CA-initiated project begun in January 1991 to
educate and plan for removal of lead from
the San Francisco environment, had previously received $20,000 from the
Clarence Heller Foundation. [ 12:1 CRLR
16] CPLP leader Neil Gendel said the
funds "will help make this project much
more effective in its efforts to protect
children's health."
On April 2 I, the San Francisco Health
Department released results of a survey
indicating that 8.3% of the city's children
between nine months and six years of age
have lead levels above the federal
threshold level. Gendel commented that
the problem is actually worse than indicated by the survey, since the blood tests
performed only reveal current exposures
20

to lead, not all the lead accumulated in
children's bones and tissues.
Protections Urged in Bank of
America Merger. During a Federal
Reserve Board meeting on January I 5, CA
sharply criticized the now-completed
merger between the Bank of America and
Security Pacific Bank. CA expressed fear
that the merger will prove beneficial to
stockholders but harmful to customers of
the banks. "Experience has shown ... all
too often when two banks merge the proconsumer aspects of many accounts are
dropped," CA policy analyst Mark Foster
said. Foster urged federal regulators to use
his group's data to monitor services offered by both banks to ensure that the
merged bank retains the best aspects of
both. Foster cited a New York City Department of Consumer Affairs report that concluded bank mergers result in reduced
retail services, higher loan rates and fees,
and falling deposit interest rates.
Sex Talk Turned Off "900" Lines. A
CA study released in January showed that
federal and state laws designed to kick
"adult" phone talk off 900 and 976 lines
have largely succeeded. The study also
indicated that 900 operators do not deliver
on their advertised promises to provide
sexually explicit language. CA appeared
to take a dual approach to sex talk lines:
"dial-a-porn" does not belong on the
telephone system in any form, and-by
failing to live up to advertised promises of
sexually explicit language-these companies are engaged in fraud. CA recommended that parents obtain free blocking
of 900 calls as the best way of preventing
unauthorized calls by their children.
In a development subsequent to the
study, the U.S. Supreme Court declined to
review a decision upholding the constitutionality of Federal Communications
Commission regulations authorizing
states to require written requests to the
phone company from people who want to
call adult 900 lines. According to CA, this
ruling will discourage callers and make it
even harder for 900 sex lines to survive.
Nationwide Consumer Alert Issued
on "800" Number Misuse. On February
6, CA issued a nationwide alert warning
that an alleged sweepstakes scam misuses
consumer acceptance of a toll-free "800"
number to deceive and mislead unwary
individuals. CA has received complaints
that at least one prize-offering sweepstakes organization was charging $3.90
per minute for 800 number calls. "We
believe that this promotion is an attempt
to test the use of 800 numbers for the
purpose of deceiving consumers,"
charged Ken McEldowney. "With the use
of900 numbers for consumer scams under

increasing attack and investigation, we are
concerned that scam artists are now trying
800 numbers as a means of ripping off
consumers. This must be nipped in the
bud," he said.
In April, CA joined with AT&T and
Sprint to call for regulations to prevent
misuse of 800 numbers for billing of 900type information services. Long distance
companies have discussed new tariff language with the Federal Communications
Commission and CA wants Congress to
codify such proposed tariff changes.
CA Offers TDD Service. In its
February Tl P Report, CA announced it has
installed a TDD (Telecommunications
Device for the Deaf) to its free Complaint
and Information Switchboard, which
provides advice and referrals on consumer
problems. The TDD number is (415) 7779456 and is open from 10:00 a.m. to 3:00
p.m. on weekdays.

CONSUMERS UNION
1535 Mission Street
San Francisco, CA 94103
(415) 431-6747

Consumers Union (CU), the largest
consumer organization in the nation, is a
consumer advocate on a wide range of
issues in both federal and state forums. At
the national level, Consumers Union publishes Consumer Reports. Historically,
Consumers Union has been very active in
California consumer issues.
MAJOR PROJECTS:
Universal Health Care Proposal
Defeated. On January 30, SB 36 (Petris)
fell five votes short of the 27 votes necessary for Senate passage. Supported by CU
and the Health Access Coalition, the
universal health care bill was modeled
after the Canadian health care system and
designed to control the growth of medical
costs by requiring doctors and hospitals to
negotiate with a state commission that
would set fees annually. The bill was to
have been financed by a 10% payroll tax
on employers and a 1.5% tax on incomes
exceeding 250% of the poverty level, and
would have made most private health insurance policies unnecessary. [ 12: 1 CRLR
17, 123J The legislation was fiercely opposed by the California Medical Association and the insurance industry. In March,
Health Access announced that the substance of SB 36 has been amended into SB
308 (Petris), which is pending in the Assembly Insurance Committee.
CU Assails California Medical
Association's Health Initiative. In apparent recognition of the critical failure of
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California's health care "system," which
spends more per capita yet leaves more
people without basic health care than any
other state. the California Medical Association (CMA) has drafted what it calls
the "Affordable Basic Care" (ABC) health
insurance initiative, which it intends to
place on the November ballot. If approved, ABC would be phased in gradually, beginning in 1994. Assertedly, it would
provide health insurance to four million of
the 6.7 million Californians who lack
medical coverage by the year 2000. The
CMA measure would require employers
to provide at least barebones coverage for
all employees working more than 17.5
hours per week and their dependents;
employers would pay 75% of the premium
cost while employees pay 25%. According
to a CMA spokesperson, this could cost
$100 per month for individual workers
and more for those with families. CU's
Harry Snyder commented that the CMA
plan "is designed to assure doctors' incomes but fails to provide affordable
health care for Californians."
In March, CU joined Health Access
and the American Association of Retired
Persons' California State Legislative
Committee to produce a consumer
analysis of CMA's initiative. The report
strongly criticized the CMA effort on
several grounds:
-ABC is Preempted by Federal Law.
The Employee Retirement Income
Security Act (ERISA), 29 U.S.C. sections
I 001-1461, governs employee benefit
plans and contains a preemption clause
stating that ERISA "shall supersede any
and all State laws in so far as they may now
or hereafter relate to any employee benefit
plans .... " Thus, ERISA would have to be
amended for the CMAinitiative to become
state law. The report noted that CMA was
unable to pass ABC through the state
legislature in 1991 and "certainly does not
have the clout to get it through Congress."
-ABC is Uniquely Regressive. The
report calculated that a full-time minimum
wage earner who heads a three-person
household would pay 16.7% of his/her
gross income just for the health benefits
covered through CMA's initiative.
"Proposals to expand access to health care
should be progressively financed so that
access to care is realistic for all income
levels," the report stated.
-ABC Unnecessarily Rations Health
Care. The initiative would limit annual
hospital stays to 45 days and annual
physician visits to 20, with a lifetime
policy limit of $500,000. The Health Access/CU/ AARP report criticized this attempt to control costs by limiting care
received rather than by reducing waste in

unnecessary administrative expenditures,
inappropriate services and procedures,
underutilized hospital beds, and duplicative technologies. What, the report
wondered, will doctors do when their
patients require a 21st doctor's visit or a
46th day in the hospital?
-ABC Codifies Insurmountable Barriers to Increased Access. ABC would require a four-fifths vote of the legislature to
change the benefit package or extend it to
the 2.7 million Californians who would
remain uninsured. The four-fifths requirement effectively precludes any hope of
improving California's health insurance
system without throwing ABC out entirely
and starting afresh.
-ABC Contains No Effective Enforcement. Under the initiative, enforcement of
mandatory employer participation is dependent upon an employee suing his/her
employer. No protection is provided
against employer retaliation.
-ABC Implements No Effective Cost
Containment. Oversight panels that would
be created are empowered only to
"analyze," "monitor," and "recommend."
The cost containment panel created in
ABC is authorized to review charges for
health care benefits only on a case-by-case
basis, rather than creating standards for
fee schedules with caps and limitations on
increases.
To place ABC on the November ballot,
the doctors needed to gather more than
380,000 valid signatures. On April 30,
CMA filed more than 600,000 signatures,
but said it would drop the initiative if the
legislature enacts a health care bill before
the election.
On February 12, Insurance Commissioner John Garamendi announced his
own health care proposal that would sever
the link between employment and health
coverage. The plan is similar to SB 36 but
would provide less strict regulation of
medical fees. (See infra agency report on
DEPARTMENT OF INSURANCE for related discussion.)
On April 13, Governor Wilson expressed opposition to CMA's initiative
and to Garamendi's plan. Instead, he unveiled his own proposal that would form
a state-run insurance pool to allow small
businesses to join together to negotiate
with health insurance carriers. (See infra
agency report on DEPARTMENT OF INSURANCE.) A spokesperson for Health
Access said Wilson is ignoring the need
for a "revolution" in health care.

Court's Authority to Order Warning
Labels Upheld. In Consumers Union v.
Alta-Dena Certified Dairy, No. A046895
(Mar. 18, 1992), the First District Court of
Appeal affirmed the propriety of a trial
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court's actions restraining Alta-Dena's advertising practices for raw certified milk
(RCM).
CU filed suit in 1985, alleging that
Alta-Dena's advertising-which claimed
that RCM is safe, pure, and an ideal food
for infants and invalids-was false and
misleading in violation of California's unfair competition law, Business and Professions Code section 17200 et seq., and its
false advertising statute, Business and
Professions Code section 17500 et seq.
The complaint sought temporary and permanent injunctive relief preventmg AltaDena from falsely advertising the alleged
benefits of its RCM and requiring it to
disclose the dangers associated with
RCM's consumption. A preliminary injunction was granted and a non-jury trial
began in October 1988.
The evidence at trial overwhelmingly
established that, contrary to the claims
made m Alta-Dena's advertising, RCM
can contain highly dangerous organisms,
is less safe than pasteurized milk, does not
possess superior health and nutritional
benefits, and is not produced under the
strictest health standard in the industry.
The trial court issued an injunction permanently enjoining Alta-Dena from
making false or misleading claims about
the health, safety, or nutritional qualities
of its RCM, and from making misleading
claims about the health standards under
which it is produced. In addition, the court
ordered Alta-Dena to disclose the dangers
of RCM for ten years in a warning stating
that the milk may contain dangerous bacteria that could cause death or disease, and
that especially at risk are babies, pregnant
women, the elderly, alcoholics, those with
cancer, AIDS, or reduced immunity, and
those taking antibiotics, cortisone, or antacids. The court also required Alta-Dena
to include m any RCM advertisements
disclosure of the lack of nutritional
benefits and the statement that the risks of
consuming RCM outweigh the alleged
benefits. Finally, the trial court ordered the
dairy to pay $ I 00,000 in restitution to the
Consumer Law Section of the state Attorney General's Office to be used to investigate false advertJsing, $23,000 in civil
penalties, and $1,581,415 in attorneys'
fees to CU.
The Court of Appeal rejected the
company's assertion that the trial court
had invaded legislative branch powers and
lacked authority to order a warning label,
stating that sections 17203 and 17535
"each expressly recognize the authority of
the courts to 'make such orders or judgments ... as may be necessary to prevent
the use or employment' of deceptive advertising orunfaircompetition." The court
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concluded that "[t]he remedial power
granted under these sections is extraordinarily broad." The court also upheld the
attorneys' fee, restitution, and civil penalty.
CU attorney Gail Hillebrand hailed the
victory as an assertion of judicial authority
that could prove very important in future
cases, suggesting that it could be used to
counter false claims for products promoting cures for diseases, such as AIDS, when
governmental regulators fail to act. An
attorney for Alta-Dena assailed the ruling
as "absolutely ridiculous" and said the
company will appeal to the California
Supreme Court.
California Civil Rights Restoration
Act. On March 3, a broad coalition of civil
rights and consumer groups, including
CU, announced the introduction of AB
3825 (Brown), which assertedly would
restore recently eroded civil liberties in
California. The bill is essentially an omnibus measure combining the contents of
several bills pending before the legislature
or already vetoed by the Governor, which
would:
-overturn recent California Supreme
Court decisions severely restricting the
remedies available to victims of unlawful
job or housing discrimination;
-overturn recent state Supreme Court
decisions stripping the Fair Employment
and Housing Commission of its
longstanding legal authority to grant
damages for emotional distress and punitive damages for extremely onerous
sexual harassment cases and other
employment discrimination cases;
-ban job discrimination against gays
and lesbians and affirm court decisions
holding that discrimination on the basis of
sexual orientation is prohibited by the
California Fair Employment and Housing
Act;
-restore the Unruh Civil Rights Act
decimated by a recent decision of the state
Supreme Court that permits economic discrimination in the form of minimum income requirements and discrimination
based on the source of a person's income;
-bring California into compliance with
the federal Fair Housing Amendments Act
and the federal Americans with Disabilities Act; and
-prohibit employers from requiring
that only English be spoken in the workplace, unless justified by business necessity.
Other Legislative Activity. CU supports the following 1992 bills: AB 1474
(Speier), which would create standard
definitions of common cosmetic advertising terms; AB 2049 (Isenberg), which
would repeal the California Residential
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Earthquake Recovery Act as financially
inadequate and fatally flawed; AB 2107
(Connelly), which was signed by the
Governor on April 8 (Chapter 32, Statutes
of 1992) and restores to the Department of
Insurance regulatory powers it previously
held in the area of credit life and disability
insurance; AB 3103 (Connelly), which
would tax manufacturers and wholesale
distributors of designated poisonous
products in order to establish a $13 million
fund to support existing medical Poison
Control Centers in California; AB 3378
(Bates), which would require political
campaign and initiative advertisers to disclose the actual names, as opposed to misleading or fictitious names, of major contributors; AB 3593 (Isenberg), which
would create financial pressure for the
University of California to train more
primary care physicians; SB 1538 (Kopp),
which would make approximately 25
changes to the Brown Open Meeting Act
reducing bureaucratic barriers to public
understanding and attendance at local
government agency meetings; and SB
2030 (Torres), which would standardize
insurance quotation forms and hold insurers to their quotes even if they make a
mistake.
CU opposes the following bills: AB
2875 (Lancaster), which would substantially shorten the period of time allowed
the Insurance Commissioner to act before
an insurer's application for a rate increase
is deemed approved; and SB 1234
(Calderon), which CU views as competitive with, but inferior to, the California
Civil Rights Restoration Act (AB 3825).
CU Study Finds Widespread Contamination of Seafood. In January, CU
released the results of a study that showed
30% of fish sold in supermarkets and
specialty fish shops in New York City and
Chicago were spoiled with fecal coliform
bacteria and another 40% were beginning
to spoil. In addition, carcinogenic PCBs
contaminated almost 43% of the salmon,
half of the whitefish, and 25% of the
swordfish in the study. The U.S. Food and
Drug Administration has set permissible
levels of PCBs at 2 parts per million and
most of the samples were within those
limits. But CU believes the level is too
high for safety and should be lowered.
Mercury, which affects the development
of the nervous system, was found in 18 of
the swordfish samples. The cleanest fish
in terms of PCBs, mercury, and pesticides
were flounder and sole.
CU recommends that women who are
pregnant or thinking of becoming pregnant and children under six years of age
refrain from eating swordfish and shark
and limit their intake of canned tuna,

which was tested in another survey, because of mercury levels.
Unlike meat and poultry, the handling
of fish is largely unregulated by the federal
government. The CU study bolsters the
group's contention that mandatory
seafood inspection is necessary. The FDA
called CU's findings overblown, unscientific, unfounded, and unwise nutritionally.

ENVIRONMENTAL
DEFENSE FUND
Rockridge Market Hall
5655 College Ave.
Oakland, CA 946 I 8
(510) 658-8008

The Environmental Defense Fund
(EDF) was formed in 1967 by a group of
Long Island scientists and naturalists concerned that DDT was poisoning the environment. EDF was a major force behind
the 1972 federal ban of DDT.
Staffed by scientists, economists, and
attorneys, EDF is now a national organization working to protect the environment
and the public health. Through extensive
scientific and economic research, EDF
identifies and develops solutions to environmental problems. EDF currently
concentrates on four areas of concern:
energy, toxics, water resources, and
wildlife.
MAJOR PROJECTS:
Water Relief for Central Valley
Farmers and Chinook Salmon. In March,
President Bush directed the U.S. Department of the Interior to release one million
acre-feet of water to farmers in the Central
Valley and 100,000 acre-feet to assist state
and federal efforts to save the winter-run
chinook salmon in the Sacramento River.
EDF attorney Tom Graf welcomed the
President's participation and expressed
hope that greater public attention to the
issue would result in more balanced
federal Bureau of Reclamation policies.
Farmers are angry that their water allocations have been cut to as little as 25% of
normal, and-aided by the California
Forestry Association-have formed the
Share the Water Coalition to oppose
renewal of the federal Endangered
Species Act, which provides the legal
basis for salmon protection. Graf
responded to their assertions that this is a
farmer-environmentalist war, saying,
"The fiction that this is a battle between
the yeoman farmer and a little fish is just
that-a fiction. This is about an industry
that is upset because it may no longer be
on the public dole."
Winter-run chinook salmon numbered

'
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only I 91 last year, down from more than
100,000 in the 1960s. {11:4 CRLR 182]
EDF maintains that water has been
squandered on marginal agricultural uses
for decades and it is now time for equity
on behalf of the environment. EDF attorney John Krautkraemer stated that it is
economically irrational to divert large
amounts of cheap water to agriculture
when it only contributes a very small percentage of the total value of the state's
economic output. His organization wants
to privatize water distribution, allowing a
free market to determine the price and
allocation of water supplies.
In a related matter, Governor Wilson
announced on February 27 his intention to
take over the federal Central Valley
Project (CVP) irrigation system and
merge it with the state's water system. He
claimed this could be done at no cost to
California taxpayers. Wilson also
proposed that action on federal water bills
affecting California water allocations be
deferred while negotiations proceed on
the CVP takeover. The federal legislation
authored by Senators Bradley and
Johnston and Representative Miller would
reallocate blocks of water historically
designated for agriculture to environmental protection and make some supplies
available for urban users. "It's a stall and
cloak tactic," said David Yardas of EDF,
which supports the legislation. EDF maintained that Wilson is trying to provide
"some kind of cover" for his protege
Senator John Seymour, who is seeking
election to the U.S. Senate seat Wilson
vacated and has introduced alternative
legislation drafted in large part by Central
Valley agribusiness interests.
On March 19, the Senate Committee
on Energy and Natural Resources reported
out an omnibus water bill that omits the
Bradley-Johnston legislation. Instead, the
committee bill includes the version supported by Senator Seymour and the Bush
administration that allows California
farmers to continue negotiating 40-year
federal water contracts at bargain basement prices and guarantees no water for
fish and wildlife. Senator Bradley planned
to try to restore his version when the bill
reached the Senate floor or in conference
committee where differences with the
House bill would be resolved.
Governor Unveils Water Policy. On
April 6, Governor Wilson released his
long-awaited water policy program. (See
infra reports on SIERRA CLUB and
WATER RESOURCES CONTROL
BOARD for related discussion.) "It is a
little bit lacking in substance," commented EDF's David Yardas. "We've got
fish and wildlife populations crashing

right and left, and it would have been real
good to see some real substance, even on
an interim basis." Wilson's plan, intended
as a broad water policy outline, reiterates
his proposal for state takeover of the
Central Valley Project and calls for some
speci fie reservoir projects and greater
reliance on free market forces to allocate
water.
An unnamed EDF leader expressed
concern that the proposal's mandated
three-year study by a new SacramentoSan Joaquin River Delta "oversight council," composed of members from agricultural, urban, and environmental water interests, would ultimately resurrect the
Peripheral Canal rejected by voters in
1982. EDF fears the Peripheral Canal may
be implicit in Wilson's water policy as the
only way to attempt reconciliation of all
competing interests. Also, perhaps not
coincidentally, Wi Ison 's plan includes
$260 million in improvements in South
Delta facilities and a$ I billion Los Banos
Grandes reservoir that were key parts of
the original Peripheral Canal plan.
Meanwhile, a confidential report
prepared by Wilson's Water Policy Task
Force predicted that the state ·s annual
demand for water would outstrip supply
by at least four million to six million acrefeet--equal to about one-sixth of current
use-by the year 2010.
Proposition 65 Ceramics Litigation.
Environmental Defense Fund, et al. v.
Josiah Wedgwood, et al., No. 938428, and
the companion lawsuit filed by the state
Attorney General's Office remain pending
in San Francisco Superior Court. [12: 1
CRLR 17]
Proposition 65, the Safe Drinking
Water and Toxics Enforcement Act of
1986, prohibits manufacturers from exposing customers to certain listed toxic
substances that can cause cancer or
reproductive damage without warning
them. In February 1987, lead was added
to the list of reproductive toxins. EDF and
the AG's Office contend that the glaze on
defendants' dishes contains lead which
leaches mto food and beverages, and that
defendants' failure to provide a warning is
a violation of the initiative and unfair business practice statutes.
Since the suits were filed in November
I991, the parties have been involved in
settlement negotiations. EDF's requested
relief includes an injunction prohibiting
the ten defendant tableware manufacturers from selling their products in
California without the "clear and
reasonable" warning required by the initiative, and a request for restitution to
California consumers for all sales since
March 1, 1988. The amount of restitution
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that would be required is unclear; however, the law provides for a penalty of
$2,500 per product. EDF is likely to interpret this as requiring $2,500 for each use
of each product sold to consumers during
the time period covered by the lawsuit.
EDF Reacts to U.S. Acceleration of
Ozane Phaseout. Exercising authority
granted in 1990 amendments to the federal
Clean Air Act, President Bush on February
11 ordered a halt to most production of
ozone-destroying chlorofluorocarbons
(CFCs) by December 31, 1995. In EDF's
view, Bush's announcement was a belated
response to mounting scientific evidence
that the ozone layer is breaking down
faster than anticipated and growing pressure for action. EDF senior scientist
Michael Oppenheimer commented, "This
is a clear case of better late than never."
In Apri I 1991, the EPA announced that
the ozone layer's decline over populated
areas was proceeding twice as fast as
predicted. Thereafter, the Bush administration resisted calls from EDF, other
environmental groups, and EPA chief William Reilly to accelerate the Montreal
Protocol, an international agreement that
would phase out CFC production by the
year 2000. According to EDF, the White
House also saw to it that two Senate
resolutions urging an expedited phaseout
deadline were defeated without debate or
vote. On February 3, NASA announced
that satellites and spy planes crossing the
Arctic had found not only conditions
favorable to the development of an ozone
hole in the northern hemisphere but also
the highest levels of ozone-damaging
compounds ever recorded in the stratosphere. After release of NASA's interim
report, the Senate passed a resolution by a
vote of 96-0 urging the President to accelerate the phaseout.
In his statement, President Bush called
on countries that have not signed the
Montreal Protocol to do so. Apparently
responding to environmentalists' concerns, the President also agreed to re-examine the phaseout schedule for HCFCs,
chlorine-based CFC substitutes that are
less harmful than CFCs. The current
HCFC phaseout is scheduled for 2030.
Environmentalists lamented that Bush's
plan contains a loophole permitting continued CFC production after 1995 so long
as there are refrigeration devices in existence that require them for repair or upkeep. Environmentalists contend that existing CFCs should be recycled or the old
machinery scrapped and replaced after a
certain date. They point out that the 1990
Clean Air Act requires the EPA to promulgate CFC recycling regulations to govern
facilities that repair auto air conditioners.
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At this writing, it has not done so, and the
Natural Resources Defense Council is
considering a lawsuit.
Environmentalists also expressed concern that halons, ozone-damaging
bromine-based gases used in fire extinguishers, will continue to be produced
until the 1995 deadline. Some nations,
such as Germany, have already announced
an immediate halt to halon production.
Germany will also eliminate all CFC
production by January I, 1995.

FUND FOR ANIMALS
Fort Mason Center, Bldg. C
San Francisco, CA 94123
(415) 474-4020
Founded in 1967, the Fund for Animals
(FFA) works for wildlife conservation and
to combat cruelty to animals locally, nationally, and internationally. Its motto is
"We speak for those who can't." The
Fund's activities include legislation,
litigation, education, and confrontation.
FFA has divisions in eighteen states,
200,000 members nationwide, and a $2
million annual budget. It also runs a 4.5acre Wildlife Rehabilitation Center in
Ramona, California. New York founder,
Cleveland Amory, continues to serve
without salary as president and chief executive officer.

MAJOR PROJECTS:
Hunting Under the Gun. Pro-hunting
organizations such as the Wildlife Legislative Fund of America and the Boone and
Crockett Conservation Committee are up
in arms over the success of anti-hunting
efforts nationwide. They specifically
point to the successes of the Fund for
Animals. In 1990, FFA helped pass
Proposition 117, outlawing mountain lion
hunting in California, and followed up the
victory with a successful attack on
bowhunting of bears. The Department of
Fish and Game (DFG) reinstated the bear
hunt in I 991, but FFA has continued to
criticize what it calls DFG's "cozy
relationship with the consumptive user
groups." In other states, FFA has recently
stopped the elk hunt in Arizona, grizzly
bear hunts in Montana, black bear hunts in
Florida, and the use of bait and hounds
during bear hunts in Colorado. In November 199 I, the Colorado Wildlife Commission voted to continue the practice, but
FFA announced its support for a November 1992 ballot initiative to ban the use of
bait and hounds during the spring hunt.
FFA is currently planning to challenge the
spring bear season in New Mexico. Montana grizzly hunts were stopped by FFA
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litigation which persuaded a federal judge
that the Endangered Species Act protects
the threatened bears, despite their being
deemed "surplus" because they wander
outside the boundaries of Yellowstone National Park. "The climate has definitely
changed," said Cleveland Amory of FFA.
"We're not quite as far along as we are
with furs, but we're certainly on the way."
But So Are Unprotected Bison. On
April 29, the U.S. Ninth Circuit Court of
Appeals held in Fund for Animals, inc. v.
Lujan, No. 91-35283, that state and
private hunters in Montana can continue
to kill Yellowstone bison that roam outside
the park's boundaries. The Ninth Circuit
affirmed the district court's refusal to enter
a preliminary injunction requested by FFA
based upon alleged violations of the National Environmental Policy Act (NEPA)
and the Montana Environment Policy Act
(MEPA). The court ruled that while FFA
has standing to sue, the Eleventh Amendment provides a state with immunity in
federal court actions alleging violations of
state law, which includes MEPA, and that
NEPA could not be applied to the state
unless federal and state projects were sufficiently interrelated to constitute a single
federal action, which, the court said, was
not the case here. The court noted in this
regard that because bison are not listed as
a threatened or endangered species under
the Endangered Species Act, federal approval of the state action had not been
necessary.
In its April newsletter, FFA maintained
that the National Park Service's bison
management plan had proposed to
preserve a northern herd core population
of 200 bison (of a I 990 population of
600-800), and that FFA believes the herd
may now be dangerously close to that
level. FFA also noted that the claimed
justification for the killings-the possibility of transmission of brucellosis to
domestic cattle through contact with infected bison calves or aborted fetuseswas not reflected in the indiscriminate
shooting of at least 100 bull bison.
1992 Legislative Activity. FFA urges
passage of the following bills during
1992: AB 500 (Farr), which would provide minimum standards for the transport
of horses; AB 1660 (Speier), which would
require a licensed veterinarian to be
present at all rodeos to treat injured
animals; AB 1835 (Chandler), which
would require tuna sold in California to be
labeled "not dolphin safe" if it is caught in
a manner harmful to dolphins; AB 3088
(O'Connell), which would require dogs
and cats over the age of six months
adopted from animal shelters to be spayed
or neutered within 60 days; AB 3145

(Campbell), which would rename the
Department of Fish and Game as the
Department offish and Wildlife; AB 3175
(Lempert), which would require exercise
for horses, donkeys, mules, and ponies;
AB 3259 (Campbell), which would require labeling of any product produced
with the use of "growth promoting compounds," including bovine growth hormones; and SB I 332 (Hill), which would
prohibit confined wildlife from being
killed in "canned" hunts.
FFA will oppose the following bills
during 1992: AB 145 (Harvey), which
would increase the minimum fine for persons interfering with hunting activities;
AB 1443 (Areias), which would authorize
the California Department of Food and
Agriculture to set animal husbandry
standards; AB 1740 (Harvey), which
would add ostriches to the list of poultry
recognized as meat products; AB 2450
(Baker), which would prohibit DFG from
listing any species as endangered or
threatened unless there is a specific plan
for its recovery; AB 2187 (Clute), which
would declare horses in California to be
"commodities" for export purposes; AB
3064 (Mountjoy), which would liberalize
the possession of endangered species
products; AB 3421 (Mountjoy), which
would permit the sale-now banned-of
nonedible parts of game birds, elk, deer,
and antelope; AB 3429 (Brulte), which
would weaken the law prohibiting purchase of stolen horses (mostly by meat
companies); AB 3432 (Knowles), which
would require DFG to publicize the time
and place of roadblocks set up to catch
unlicensed hunters; AB 3668 (Harvey),
which would prohibit DFG from processing a petition to list a species as threatened
or endangered for three years after the
federal government has denied a petition
to list that species; AB 38 I 7 (Knowles),
which would provide a mission statement
for DFG requiring that wildlife be
"preserved for use and enjoyment by the
people of this state" and that "species
maintenance" (hunting) is an "integral
part of... wildlife conservation"; and SCA
39 (Rogers), which would amend the state
constitution to declare that people have
the right to keep and bear arms for several
purposes including "sport and recreation,"
and to state that local and state governments may not infringe upon that right.
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LEAGUE FOR COASTAL
PROTECTION
P.O. Box 190812

San Francisco, CA 941/9-0812
(415) 777-0220
Created in 1981, the League for Coastal Protection (LCP) is a coalition of
citizen organizations and individuals
working to preserve California's coast. It
is the only statewide organization concentrating all its efforts on protecting the
coast. The League maintains a constant
presence in Sacramento and monitors
Coastal Commission hearings.

MAJOR PROJECTS:
Redistricting Impacts Coastal Representation. In the spring edition of its
Coastlines newsletter, LCP lamented the
fact that legislative redistricting will
reduce coastal representation by two
members each in the state Senate and Assembly. As California's population continues to explode, the locus of population
inevitably moves inland and redistricting
must reflect that demographic shift. The
redistricting shuffle will also affect the
composition of the legislature: Assemblymember Ted Lempert, co-author of
the Oil Spill Protection and Response Act,
decided to run for Congress; environmentalist Assemblymember Tom Hayden
must challenge similarly-minded Senator
Herschel Rosenthal for a seat in the
Senate; Assemblymember Deirdre Alpert
from San Diego, who earned a I 00% environmental voting record, faces a tough
battle in a new, predominantly Republic
district; and Assemblymember Jeff
Marston, a Republican who voted pro-environmental 83% of the time, must face
more conservative Republican opponents
in a primary battle. In Congress, Mel
Levine, a leader in the fight to protect
Santa Monica Bay, has also lost his district
and is running for the U.S. Senate. On the
other hand, LCP noted that Bill Lowery
and Randy Cunningham, "two of the
worst environmental votes in Congress,"
must run against each other.
Coastal Commission Divided
Ideologically. The latest issue of LCP's
"Coastal Commission Conservation
Voting Record" revealed a Commission
divided against itself. One-half of the 12
commissioners votes the environmentalist
position 75% of the time, while the other
half votes against environmental interests
at least 62% of the time. The ideological
fracture is reflected in the fact that a
majority of the decisions analyzed were
decided by a single vote, according to Ann
Notthoff, LCP board member and senior
planner for Natural Resources Defense

Council, who prepared the vote analysis.
The ideological division is also observed when the commissioners are classified by the source of their appointment.
The top environmental scores all went to
the Senate Rules Committee's four appointees. The lowest scores were attributed to the four appointees of former
Governor Deukmejian, two of whom,
LCP noted, "are serving on borrowed time
due to Governor Wilson's failure to
replace them." Divided against themselves are Assembly Speaker Willie Brown's
gang of four whose average score of 55%
hides "an almost schizophrenic" split between two pro- and two anti-environmental commissioners. Notthoff observed that
Brown's anti-environmental appointees
do not square with his own solid score of
92% earned from the League of Conservation Voters in 1991.
On May 11, Brown announced the
resignation of Coastal Commissioner
Mark Nathanson, one of his anti-environmental appointees. Nathanson was indicted May 7 on federal charges of extortion, racketeering, obstruction of justice,
and tax evasion. He faces up to 79 years
in prison and $1.5 million in fines if convicted of extorting payments from
developers and Hollywood notables who
needed permits from the Coastal Commission. Brown named Beverly Hills real estate agent Diana Doo to replace Nathanson. Doo had been chosen by Nathanson
as his alternate on the Commission in
1990.
Monterey Bay National Marine
Sanctuary. The spring issue of Coastlines
urged readers to pressure Governor Wilson and the Congress for strong water
quality protections for the proposed
Monterey Bay National Marine
Sanctuary. [12: 1 CRLR 159-60J The National Oceanic and Atmospheric Administration (NOAA) is expected to
release the Final Environmental Impact
Statement/Management Plan (FEIS/MP)
for the sanctuary this summer. The
FEIS/MP is expected to adopt the larger of
two alternative boundaries-3,800 square
miles. To ensure this result, Representative Leon Panetta introduced a bill in
early February to designate the
sanctuary's boundaries, prohibit offshore
oil drilling, and set a timeline for resolution of other management issues.
While LCP called adoption of the
larger boundaries "a significant achievement," the organization warned that
NOAA's ability to protect the sanctuary's
resources could be undermined unless a
state/federal memorandum of agreement
includes water quality regulations that
apply to both state and federal waters.
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Inclusion of state waters is considered
critical because most sewage and pollution discharge activities occur within state
waters.
After release of the FEIS/MP and expiration of a subsequent 30-day comment
period, Governor Wilson and Congress
will have 45 days to review the plan. The
Governor may veto any aspect of the
sanctuary affecting state waters. Congress
may modify the plan through passage of
legislation.
Free Our Beaches Initiative. The
spring issue of Coastlines announced that
a statewide citizen's effort is under way to
place an initiative on either the November
1992 or June 1994 ballot that would ban
day-use fees, including parking fees, at all
California state beaches, and limit fees,
including camping fees, at other state
parks. The lost revenue would be replaced
through environmental license plate fees.
The initiative is an outgrowth of protests
begun in 1990 following new and increased state park fees in Sonoma, Mendocino, and San Diego counties.

NATURAL RESOURCES
DEFENSE COUNCIL
71 Stevenson St., Suite 1825
San Francisco, CA 94105
(415) 777-0220
The Natural Resources Defense Council (NRDC) is a nonprofit environmental
advocacy organization with a nationwide
membership in excess of 170,000 individuals, more than 30,000 of whom
reside in California.
NRDC's stated goal is a world in which
human beings live in harmony with the
environment, a harmony NRDC believes
is predicated on two ethical imperatives:
human health (including pure air and
water and safe food for every human
being) and a belief in the sanctity of the
natural environment.
Since 1972, NRDC's western office in
San Francisco has been active on a wide
range of California, western, and national
environmental issues. NRDC focuses on
six program areas: air and energy; water
and coastal; land; international and
nuclear; public health; and urban. On behalf of the underrepresented interests of
environmental integrity, NRDC attorneys
and scientists appear before numerous
state and federal forums.
NRDC has been a leading force in
seeking to combat global warming
through enhanced energy conservation
and renewable energy alternatives to new
fossil fuel power plants and offshore oil
drilling. NRDC has actively pursued
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resource-conserving land use policies in
California's coastal counties and federal1y-m anaged lands. Notable recent
achievements include leadership of coalitions that have developed broadly-supported federal legislative initiatives on
pesticide regulation and efficiency standards for household appliances. Forest,
desert, and prairie protection and cooperation with environmental groups in the
former Soviet Union are taking on growing significance within the organization.
NRDC's unique commitment to urban
ecological issues and "environmental justice" is reflected in the growing activities
of its branch office in downtown Los Angeles, which opened in October 1989.
NRDC headquarters is located in New
York City, with additional branch offices
in Washington, D.C. and Honolulu.

MAJOR PROJECTS:
Governor's Gnatcatcher Plan Draws
Flak. Last September, NRDC filed suit
against the state Fish and Game Commission (FGC) after it denied an NRDC petition to designate the California gnatcatcher as a candidate for the endangered
species list. [12:1 CRLR 19, 169; ll:4
CRLR 37, 181-82] On May 8, Sacramento
Superior Court Judge William R.
Ridgeway heard oral argument in the case
and suggested he might require additional
argument on May 29. NRDC attorneys
argued that candidate status requires a low
threshold showing based only on scientific data-not on political or economic
considerations. Attorneys for southern
California builders, an Orange County toll
road agency, ahd the state replied that the
California Endangered Species Act does
not prevent the FGC from weighing all
evidence presented in a public hearing,
including the "highly significant consequence" of halting development on
250,000 acres. Otherwise, "[w]hat would
be the point of such a hearing?" the
developers' attorney said.
At the FGC hearing last August, Undersecretary of Resources Michael Mantell persuaded the Commission to give
Governor Wilson's new Natural Community Conservation Planning (NCCP)
program time to work instead of listing the
species. Under Wilson's program, unveiled a year ago in an Earth Day speech
and enacted in AB 2172 (Kelley) (Chapter
765, Statutes of I 991 ), developers, environmentalists, and the Department of
Fish and Game may join in a voluntary,
cooperative effort to set aside enough of
the bird's coastal sage scrub habitat in a
series of preserves to ensure the long-term
survival of the gnatcatcher and dozens of
other sensitive species. NRDC was one of
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three environmental organizations which
agreed to participate in the NCCP negotiations.
In February, after five months had
passed and no gnatcatcher protections had
been set in place or even proposed, NRDC
resigned from the NCCP panel. Following
this action, the Endangered Habitat
League, a southern California coalition of
30 environmental groups, petitioned the
U.S. Fish and Wildlife Service (USFWS)
for emergency listing of the bird as an
endangered species. In taking the petition
under consideration, USFWS noted that
"big pieces" of gnatcatcher habitat were in
the process of disappearing, even since
fall.
On February 27, USFWS began public
hearings on the issue in San Diego and
Garden Grove. Much of the testimony
focused on whether Governor Wilson's
NCCP would be adequate to save the gnatcatcher. Developers argued that a listing
would disrupt delicate efforts to convince
all the major landowners to participate in
the voluntary plan, causing many to dig in
their heels and fight government-required
habitat mitigation measures. But environmentalists and some local officials maintained that only a listing would be strong
enough medicine to get the Wilson administration moving on its own program.
USFWS' decision is expected by September.
On March 27, the Los Angeles Times
cautioned that the NCCP was failing. DFG
biologists publicly characterized the
NCCP as "pathetic" and "toothless."
Senator McCorquodale, chair of the
Natural Resources and Wildlife Committee, warned that he would reject the
proposed $1.75 million funding for NCCP
unless the effort is overhauled to ensure
that the gnatcatcher is protected from
development.
After reviewing state records, the Los
Angeles Times indicated that "the state
Resources Agency has repeatedly bowed
during negotiations to Southern California
developers and local governments by
diluting or erasing key provisions [of
NCCP] that would protect [gnatcatcher]
habitat." Among the examples cited, the
state agency had promised that developers
would sign contracts to voluntarily set
aside land for wildlife preserves. The first
contract was to be signed in November
and all developers were to be on board by
February 28. However, the contract forms
were not even prepared until late March
and not a single developer had yet signed
a contract when the Times article was written. Nor had any local government signed
a contract agreeing to impose temporary
controls on development of coastal sage

scrub. The Resources Agency had also
promised changes in the California Environmental Quality Act and Fish and
Game Code provisions to remove exemptions and create a permit system to protect
sensitive habitats. The proposed changes
were to be released for public comment in
October but had not yet materialized. Environmentalists accused the Governor of
using the NCCP as a stall tactic to avoid
state and federal threatened or endangered
listings of the gnatcatcher. Instead, they
said, the program should work within the
framework of existing endangered species
laws and impose binding interim control
mechanisms without which there is no
assurance conservation goals will ever be
met.
Battling to bolster the integrity of its
own program, the Wilson administration
on April 7 turned up the pressure on
developers to participate in the NCCP.
Resources Agency Secretary Douglas
Wheeler warned southern California
developers they had better sign the voluntary habitat preservation agreements or
face more restrictive federal controls on
development. At that time, enrollment had
been open two weeks and no one had
signed up. May I was set as the final
deadline.
Two days later, Senator McCorquodale's committee approved $1.5 million in
funding for NCCP but conditioned approval on a series of requirements that had
been opposed by Wheeler. First, the Wilson administration must persuade
developers to protect 70% of the
gnatcatcher's nesting grounds by June.
Next, more than half the cities in at least
two southern California counties must
join the program and agree to assess
damage to the bird's habitat before approving development projects. Finally, the
state must set up a special enforcement
unit to ensure that the habitat is protected.
The budget proposal will be considered by
a conference committee of both houses
during the summer, and the Senate committee said it would hold an oversight
hearing in June to gauge the effectiveness
of the NCCP.
On April 20, USFWS announced that
over 2, I 00 acres of gnatcatcher habitat has
been bulldozed since August 1991 for 34
developments. About 1,200 acres of the
total are located in San Diego County.
NRDC senior attorney Joel Reynolds
commented, "The extent of the gnatcatcher's coastal sage habitat is already so
minimal that further loss contributes all
the more to the imminent extinction of the
species." Developers tried to minimize the
importance of the data, stating the numbers were less than expected.
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Finally, under the pressure of NRDC's
lawsuit, the possibility of USFWS listing,
and Wilson administration warnings,
three Orange County and nine San Diego
County development companies signed
contracts with the Resources Agency in
early May, promising to refrain from
development for eighteen months and to
fund scientific surveys on the enrolled
property. The Orange County developers
enrolled 26,000 acres of land, whichwhen combined with 40,000 acres of
publicly-owned parkland-comprises
more than 90% of the coastal sage scrub
habitat remaining in the county. The San
Diego contribution was characterized by
the Resources Agency as fairly small
blocks of land, but the agency expected
more developers to sign in the near future.
On another front, a proposed $1 billion, seventeen-mile toll road through
gnatcatcher habitat in Orange County took
two steps toward becoming a reality. Last
November, an Orange County Superior
Court judge found the environmental impact report (EIR) on the project inadequate
and ordered additional analysis in Laguna
Greenbelt, Inc. v. San Joaquin Hills
Transportation Corridor Agency. No.
654744. [12:1 CRLR 20] The parties
returned to court on February 26 to argue
the adequacy of the revised EIR. Michael
Fitts of NRDC maintained that air quality
will worsen at three existing intersections
if the road is built and that the agency
should have mitigated the problem or
found in its EIR that air quality will worsen. The court held that while an EIR can
always be improved, this one meets the
law's requirements. NRDC announced
that it will appeal the decision.
On April 30, the road cleared another
hurdle when the Federal Highway Administration approved the required federal
environmental impact statement (EIS),
which is nearly an exact copy of the state
EIR. NRDC's Fitts said, "We're not going
to quit. They minimize the adverse impacts and exaggerate the reported benefits.
So there is a real serious question of
whether this is an objective review as required by the law." A federal appeal by
environmentalists appears likely. The road
must also obtain a permit from the U.S.
Army Corps of Engineers due to its impact
on wetlands, and parts of the project must
have California Coastal Commission approval. Toll road officials said they hope
to begin construction this summer on
areas that do not impact wetlands.
An environmental impact report for
another proposed toll road in eastern
Orange County was approved May 15 by
the tollway agency, amidst Earth First!
disruptions and quarreling among local

politicians.
California Water Issues. On February
27, Governor Wilson announced his intent
to seek negotiations with the Bush administration for California to take over the
federal government's huge Central Valley
Project (CVP) irrigation system. This announcement came at a time when Congress is about to act on several bills that
would reallocate portions of CVP water
away from agricultural users and channel
it for protection of embattled fish and
wildlife. (See supra report on ENVIRONMENTAL DEFENSE FUND for related
discussion.) Wilson simultaneously
promised to "vigorously" oppose such
legislation on grounds that the state's faltering economy would be damaged by
"pitting environmental protection efforts
against our need for food and fiber and
jobs." NRDC attorney Hal Candee reacted
strongly: "For the Governor to say he
wants to improve the environment and
then use his influence to block the Bradley
and Johnston water reform bills is
hypocritical at best." Candee said
Wilson's environmental advisors have
him "calling for more balanced water allocations and freer water transfers" while
"his agribusiness supporters want him to
block every water proposal. So, he announces his opposition to the most important water reform bills in years and then
pretends he is doing so for the sake of the
environment."
In a related matter, federal water officials and farmers urged the state Water
Resources Control Board (WRCB) to
relax salinity standards in the Sacramento-San Joaquin River Delta this year. (See
infra agency report on WRCB for related
discussion.) In a March 3 emergency session, WRCB heard testimony on balancing the needs of fish protection against
other critical uses. Testimony from both
federal and state water officials indicated
that unless the year's water outlook improves, a winter-run salmon protection
plan would make it difficult to meet the
Board's salinity standards in the
Sacramento-San Joaquin River Delta
without diverting at least 900,000 acrefeet of water from already angry Central
Valley farmers. This entire matter is also
the subject of a lawsuit by NRDC and
other environmental groups which believe
that WRCB's long-range salinity plan
does not provide sufficient fresh water to
adequately protect declining and endangered fish species. [12: 1 CRLR 20;
11:3 CRLR 37, 180] On March 19, the
Board decided unanimously to waive
salinity standards this year while the
winter-run salmon protection plan is in
place.
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Earth Rights Require Human Rights.
In the Winter 1992 issue of Amicus Journal, NRDC announced what it termed the
first international conference on "the confluence of human rights and environmental protection." The conference, co-sponsored with Yale Law School, took place in
April. NRDC and Human Rights Watch
are preparing a report on governmental
suppression of environmental debate and
the harassment of environmental advocates around the world.
Also, NRDC joined with five other
environmental groups in encouraging
delegates to the June "Earth Summit" to
consider the conference in Brazil a constitutional convention for the planet.
NRDC announced it is taking the lead in
advocating the inclusion of environmental
rights in the drafting of a proposed Earth
Charter and in pushing for much-needed
strengthening of international environmental institutions.
Private Property Rights Act. In its
Winter 1992 Amicus Journal, NRDC
warned that the so-called "wise use"
movement [12: 1 CRLR 9-10Jhas adopted
the proposed Private Property Rights Act
as a central aspect of its anti-environmental strategy. This little-known federal
measure is sponsored by Senator Steve
Symms (R-Idaho), who succeeded in attaching it to a bill elevating the U.S. Environmental Protection Agency (EPA) to
cabinet level. The Private Property Rights
Act is essentially a codification of President Reagan's Executive Order No.
12630, which attempted to broaden the
concept of a Fifth Amendment "taking."
According to NRDC, the standard embodied in the proposed act would require
environmental regulators to budget the
costs of possible compensation for
"takings" in advance. The organization
argued this would have a chilling effect on
future regulation in the areas of environment, public health, and worker safety.
Toxic Agricultural Sprays Reborn. In
February, the EPA reversed an earlier
decision and lifted most of the restrictions
it had placed upon a family of farm chemicals known as EBDCs shown to cause
cancer in laboratory animals. NRDC attorney Erik Olson lamented that EPA had
"completely caved in to the pesticide industry."
The EPA reinstated use of EBDCs on
apples, barley, broccoli, cabbage, lettuce,
cucumbers, squash, watermelon, dry
beans, eggplant, and 22 other crops. The
ban continued on eleven crops, among
them celery, peaches, and spinach, which
were found to retain residues in greater
quantities. EBDCs are fungicides,
preferred by farmers for their low cost,
27
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effectiveness, and versatility, which break
down into chemicals that are among the
most potent carcinogens found in agriculture. In 1989, the use of EBDCs was
voluntarily halted on all but 13 crops as
manufacturers conducted tests around the
nation of chemical residues on foods.
After examining the manufacturers' new
evidence, the EPA decided that levels of
toxic residues on food were low enough to
permit a resumption of use. The EPA also
maintained that the carcinogenic potency
of EBDCs is less than previously thought.

PACIFIC LEGAL FOUNDATION
2700 Gateway Oaks Dr., Suite 200
Sacramento, CA 95833
(916) 641-8888

The Pacific Legal Foundation (PLF) is
a public interest law firm which supports
free enterprise, private property rights,
and individual marketplace freedom. PLF
has been particularly active and influential
in defending the rights of owners whose
ability to benefit economically from their
property has been circumscribed by
government regulations. The firm has also
fiercely defended Proposition I 3's limits
on taxation.

MAJOR PROJECTS:
U.S. Supreme Court Upholds Mobile
Home Rent Control Law. On April I, the
U.S. Supreme Court upheld an Escondido
mobile home rent control ordinance in Yee
v. City of Escondido. In the case, PLF had
filed an amicus curiae brief on behalf of
the Yees, mobile home park owners challenging the rent control law. [12:1 CRLR
21]
The case pitted some of the nation's top
conservative attorneys against one
another. The primary thrust of the Yees'
attorney, Robert Jagiello, was that the confluence of the State Mobilehome Residency Law (which limits the bases upon
which a park owner may terminate a
mobile home owner's tenancy) and the
local mobile home rent control ordinance
effectuate a "physical taking" by transferring a permanent possessory interest in
real estate from property owners to
tenants. This transfer is made possible, he
argued, by means of a vacancy control
provision in the law that increases the
value of a mobile home space by controlling the rental rate paid by new tenants.
Thus, the value of the mobile home rises,
and the increase in value is realized when
tenants in place at the time the rent control
ordinance is implemented sell their
homes. Jagiello also contended that
vacancy control eliminates a park owner's
28

ability to determine, or at least veto, new
occupants by threatening to raise rent
drastically for an undesirable prospective
tenant.
PLF's friend of the court brief on behalf of the Yees took a different approach,
arguing that the transfer of value constitutes a "regulatory taking" rather than a
physical taking. According to PLF, rent
control simply "went too far" by imposing
a large economic burden on one small
sector of society, transferring the benefits
to a preferred group. PLF contended that
the law violates the standards set down in
another PLF case, Nollan v. California
Coastal Commission, 483 U.S. 470
(1987). [7:3 CRLR 117]
Carter Phillips, on behalf of the City of
Escondido, defended the ordinance by arguing that the average age of a mobile
home owner in California is 64, mobile
homes are difficult to move, and the law
simply protects the owner's interest in the
mobile home. Phillips maintained that the
park owner's interest is strictly
economic-not a property interest-and
Escondido's rent control ordinance does
nothing more than regulate monopoly
rents park owners may charge mobile
home owners. It merely prevents them
from taking unfair advantage of a strong
market position occasioned by the age of
their typical tenants and the immobility of
mobile homes.
Writing for the majority, Justice O' Connor distinguished between a physical
and a regulatory taking. A physical taking
occurs when the government authorizes a
physical occupation of property or takes
title. In such a case, just compensation is
always required. No such occupation occurs in the case of a rent control ordinance.
Even if the vacancy control-protected
presence of renters should be construed as
an occupation, the renter has been invited
and not forced upon the landowner by the
government. Thus, O'Connor concluded,
there is a clear line in physical takings
cases and that line is not crossed by the
Escondido ordinance.
In an April 7 press release, PLF pointed
out that O'Connor seemed to invite a
regulatory takings claim in a future similar
case. The Yee opinion cites Nollan to support the proposition that the wealth transfer in question "might have some bearing
on whether the Escondido ordinance
causes a regulatory taking, as it may shed
some light on whether there is a sufficient
nexus between the effect of the ordinance
and the objective it is supposed to advance" (emphasis original). PLF maintains that rent control "fails to advance any
legitimate objective of government," and
therefore must be found unconstitutional.

In a more prominent "property rights"
case, the Supreme Court heard oral argument on March 2 in Lucas v. South
Carolina Coastal Commission. { 12:1
CRLR 161-62] At issue is the proper test
for determining whether an environmental
regulation so diminishes the value of a
landowner's property that the regulator is
required to afford compensation under the
Fifth Amendment's takings clause.
Eighteen months after David Lucas purchased two residentially zoned oceanside
lots for $975,000, the state enacted a
statute that barred construction of dwellings on his property in order to prevent
beach erosion. Lucas argued that the lots
were rendered valueless and thus had been
"taken." PLF supports Lucas' argument
that the state's legitimate interest in health
and safety does not override the takings
clause. PLF has consistently argued for
years that property rights are violated
when selected property owners are singled
out to bear a disproportionate economic
burden connected to protection of
legitimate state interests.
However, observers noted that South
Carolina amended the statute in question
in 1990 to allow homeowners in Lucas'
position to apply for a special construction
permit from the Coastal Commission
upon an owner's promise to remove the
structure if later it is found to be
"detrimental to the public health and welfare." Thus, they argue, the controversy
may have been rendered moot on the question of permanent taking and not yet ripe
on the taking issue. PLF hopes the Court
will see beyond this problem to clarify the
larger issues left unsettled in recent cases.
The case is expected to be decided by July.
In a related case, the Supreme Court
heard oral argument on February 25 in
Nordlinger v. Hahn, in which PLF is assisting in the defense of Proposition 13.
{ 12: 1 CRLR 21 JThe tenor of the argument
created a general impression in observers
that most of the justices take a skeptical
view of the claim that the tax-limiting
proposition violates the equal protection
clause of the U.S. Constitution because it
forces new home buyers to pay more in
property taxes than long-time owners of
similar homes. (See supra report on CENTER FOR LAW IN THE PUBLIC INTEREST for related discussion.) Perhaps
somewhat at odds with its advocacy of the
rights of property owners who suffer
economically at the hands of well-intended government action, PLF actively
supported Proposition 13 before the
Court. A decision is expected by July.
Keller Update: Arbitrator Sides With
Bar. On April 7, arbitrator David Concepcion endorsed the State Bar's calculation
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of its expenses which were non-chargeable to Bar members as dues allocated to
support political activities during 1991.
[12:1 CRLR 20-21, 194]
Arbitration proceedings had wound to
a close in February with submission of
final briefs from the 179 complainants, led
by PLF attorney Anthony Caso, and from
the defending Bar. Caso argued that the
Bar had overstepped the bounds laid down
in the U.S. Supreme Court's 1990 decision
in Keller v. State Bar, and that the challengers were entitled to dues refunds of
$86.87 for 1991, nearly 20% of dues paid,
instead of the $3 allowed by the Bar.
Concepcion ruled that less than 2% of
the Bar's budget is spent on political activities banned by Keller. The total additional non-chargeable amount in four
budget categories-ethnic minority relations, Bar sections, governmental affairs,
and general and administrative expenses-equaled $780.44, according to Concepcion. Thus, each of the 179 challengers
was allotted an additional $4.36 plus interest.
In a related matter, a special Bar committee released a report in late February
urging the Bar's Conference of Delegates
to consider interim action to preserve its
political freedom before it tries to become
fully independent of the Bar.
On March 26, the California Supreme
Court accepted for review an analogous
case, Smith v. Regents, No. S006588. PLF
represents former students who oppose
compulsory student activities fees at the
University of California that are used by
student government to take political positions or support political organizations
with which they do not agree, such as
Greenpeace, the Abortion Rights Action
League, or the Gay and Lesbian Union.
"Involuntary student funding of campus
politicking violates the First Amendment
protection of free speech," said Ronald A.
Zumbrun, president and co-founder of
PLF.
More than three years ago, Smith was
accepted for review by the state Supreme
Court while the justices considered the
constitutionality of mandatory dues collected by the State Bar. The court upheld
the Bar's dues, only to be reversed by the
U.S. Supreme Court in Keller. The state
Supreme Court then transferred Smith
back to the First District Court of Appeal
for reconsideration in light of Keller. On
January 14, the appellate court held that
Keller did not affect the validity of fees
collected by UC Berkeley for support of
student government.
San Diego Sales Tax Struck Down. In
February, the California Supreme Court
refused to rehear its December decision

holding that San Diego County's half-cent
sales tax, which was intended to raise
money for jails and passed by a bare
majority in 1988, violates the state constitution. { 12: I CRLR 198] PLF attorneys
filed briefs and participated in oral argument in Rider v. San Diego, maintaining
that two state Supreme Court decisions
("during its liberal past") must be overruled. Those decisions permitted local
governments to impose additional taxes
without the two-thirds voter approval required by Proposition 13. In its spring
newsletter, PLF contended that the Rider
decision "severely curtails those prior
rulings so that the spirit and intent of
Proposition 13 is not thwarted by
politicians who are unable to control their
spending or balance their government
checkbooks."
On May 14, however, the Supreme
Court disappointed PLF by declining to
hear a challenge to a half-cent sales tax
increase imposed by the Los Angeles
County Transportation Commission. The
Second District Court of Appeal had
upheld the tax, citing one of the "liberal"
1980s cases PLF opposes, on grounds that
the two-thirds voting threshold applies
only to districts that have the power to levy
a property tax. In Rider, the Supreme
Court ruled that San Diego County purposely circumvented Proposition 13 when
it created a new justice facility financing
agency.
High Court Refuses to Review
Proposition 140 Challenge. On March 9,
the U.S. Supreme Court declined to
review the California Supreme Court's
ruling in Legislature v. Eu, California
legislators' unsuccessful challenge to the
constitutionality of Proposition 140. The
1990 initiative limits the number of terms
which may be served by state lawmakers
and slashes the legislature's operating
budget by 38%. In the case, PLF represented Pete Schabarum and Californians
for a Citizen Government, Proposition
140's author and sponsor, respectively.
{12:1 CRLR 20, 196-97; 11:4 CRLR 38]

PLANNING AND
CONSERVATION LEAGUE
909 12th St., Suite 203
Sacramento, CA 95814
(916) 444-8726
The Planning and Conservation
League (PCL) is a nonprofit statewide alliance of several thousand citizens and
more than I 00 conservation organizations
devoted to promoting sound environmental legislation in California. Located in
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Sacramento, PCL actively lobbies for
legislation to preserve California's coast;
prevent dumping of toxic wastes into air,
water, and land; preserve wild and scenic
rivers; and protect open space and agricultural land.
PCL is the oldest statewide environmental lobbying group. Founded in 1965
by a group of citizens concerned about
uncontrolled development throughout the
state, PCL has fought for over two decades
to develop a body of resource-protective
environmental law which will keep the
state beautiful and productive.
Since its creation, PCL has been active
in almost every major environmental effort in California and a participant in the
passage of numerous pieces of significant
legislation, including the California Environmental Quality Act, the Coastal
Protection Law, the act creating the Bay
Conservation and Development Commission, the Lake Tahoe Compact Act, the
Energy Commission Act, the Wild and
Scenic Rivers Act, and laws which enhance the quality of urban environments.
PCL is supported by individual and
group membership fees, with a current
membership of more than 9,500 individuals. PCL established its nonprofit,
tax-deductible PCL Foundation in 1971,
which is supported by donations from individuals, other foundations, and government grants. The Foundation specializes
in research and public education programs
on a variety of natural resource issues. It
has undertaken several major projects, including studies of the California coast.
water quality, river recreation industries,
energy pricing, land use, the state's environmental budget, and implementation
of environmental policies.
MAJOR PROJECTS:
"Grand Accord" Splits Environmental Groups-To The Delight of the Timber Industry. PCL recently supported
Governor Wilson's "Grand Accord," a
four-bill package aimed at reforming timbercutting practices and overhauling the
state Board of Forestry. [12: I CRLR 22,
24, I 69JFollowing the Governor's veto of
AB 860 (Sher) last October, the Wilson
administration ordered the Board of
Forestry to adopt emergency regulations
and negotiated the Grand Accord with the
timber industry and several respected environmental groups. Along with PCL, the
National Audubon Society, the Natural
Resources Defense Council, and threefourths of the timber industry supported
the package. Although the bills passed the
Senate early this year, they ground to a halt
in the Assembly on February 6 when
Speaker Willie Brown sided with the Sier29
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ra Club in refusing to support them. (See
infra reports on SIERRA CLUB and
BOARD OF FORESTRY for related discussion.) PCL maintains that the Grand
Accord legislation represented the last attempt to pass any kind of forestry reform
bills for some time, as next year's legislature is expected to be more conservative,
and PCL believes the qualification and
approval of an initiative is doubtful.
In its February California Today
newsletter, PCL noted that its disagreement with the Sierra Club over timber
policy has a twenty-year history. In 1973,
the Sierra Club supported passage of the
Z'Berg-Nejedly Forest Practice Act,
Public Resources Code section 4511 et
seq., as the best law governing forestry
that could be obtained at the time. PCL
opposed the bill because its coreprovisions expressing the need to practice
sustained yield forestry-was contained
only in intent language and not in the bill's
requirements. That intent language has
remained undefined and largely ignored
by the Board of Forestry and the timber
industry for two decades. PCL laments the
fact that the Sierra Club's current position
still favors the weak existing law as
preferential to the Grand Accord.
Auburn Dam Update. At the end of
January, PCL achieved a significant victory when the state Senate defeated SB 39
(Ayala). The measure, which would have
placed on the ballot a$ 1.2 billion bond act
to build the Auburn Dam on the American
River, narrowly failed to obtain the requisite two-thirds majority in a 24-10 vote.
{12:/ CRLR 22]
Nonetheless, the proposed dam still
has life at the federal government level,
which would build the structure and provide 70% of the cost. The U.S. Army
Corps of Engineers' plan, released in
February, scaled down the size of the
project to one designed to protect against
a flood projected to occur every 200 years
instead of a water beast thought to awaken
every 400 years. The downsizing came in
response to the request of local agencies
which told the Corps they desired no more
than a 200-year protection model.
Significant issues continue to divide
federal agencies overseeing the project.
The U.S. Environmental Protection Agency has expressed concern that the Corps'
environmental impact studies have not
been done properly and the plan does not
consider the Clean Water Act requirement
that the Corps pursue the least damaging
practical alternative. In addition, the U.S.
Fish and Wildlife Service has expressed
fear that the Corps will not do enough to
compensate for the project's environmental damage.
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The dam is designed as a flood protection measure that would not impede the
river's flow unless an emergency occurs.
Environmentalists are concerned that the
gates on the dam could be closed in situations less than a true emergency and the
river's canyons would be flooded and
destroyed. On the other side are
proponents of a "multi-purpose" dam who
hope that flood concerns are only the
beginning. A multi-purpose dam would
remain filled at all times and the canyons
and agricultural land would be permanently flooded. In the April issue of California
Today, PCL expressed doubt that Congress would deal with the Auburn Dam
this year.
"Three- Way" Water Policy Discussions. PCL Executive Director Jerry
Mera! is taking part in the so-called
"Three-Way Process"-an ongoing series
of discussions among urban, agricultural,
and environmental interests concerned
about water policy development in
California. Mera! is on the drafting committee to try to produce a final agreement.
PCL's April newsletter reported "remarkable progress" but noted that some major
disputes remain.
PCL highlighted disagreements over
"selection of a new commission to
develop an answer to the problems of the
Sacramento-San Joaquin River Delta,
development of a major new fund to undertake environmental improvement
projects on rivers and streams, the involvement of the giant Bureau of Reclamation Central Valley Project, and how much
water should be devoted to protecting the
environment." PCL predicted quick
resolution of these remaining difficulties
and introduction of legislation early next
year.
On April 6, Governor Wilson released
his long-awaited California water policy.
The Governor's plan was based upon
recommendations from his Water Policy
Task Force, an informal group of highranking administration officials. However, the entire consensus approach to
water policy incorporated into Wilson's
plan stems from the Three-Way Process.
The Governor proposed, among other
things, increased water flow through the
Delta, an advisory "oversight council" to
aid in the decisionmaking process necessary to resolve Delta flow and quality issues, urban conservation, agricultural
water efficiency, graywater recycling,
groundwater banking and management,
and voluntary water transfers. (See reports
on SIERRA CLUB and ENVIRONMENTAL DEFENSE FUND for related discussion.)
Ballot Bonds Supported. While some

may question advocating bond sales in a
recession, PCL pointed out in its February
newsletter that general obligation bonds
are a source of money to cover the state
budget deficit and the funds can be spent
to put people to work on good projects.
PCL announced its support of two such
projects-rail bonds and a wildlife protection and parks bond.
PCL envisions a four-bond rail package presented to the voters between 1990
and 1994. The first two-Propositions
I 08 and I l 6-passed in 1990. {12: I
CRLR 22] They provide $3 billion for rail
transportation development. In 1992, PCL
is sponsoring AB 3800 (Bates), whichwhile not a bond measure-would provide an additional $1 billion by doubling
the state gasoline tax. The bill would,
among other things, provide more than
$300 million per year to transit capital and
operating programs, $ I 00 million per year
to convert diesel buses and trains to
electricity, and $20 million per year for
bicycle/pedestrian facility development.
If the bill passes, the question would be
placed before the voters in the form of a
constitutional amendment. According to
PCL, a final $1 billion rail bond act will
appear on the November 1994 ballot.
PCL is also supporting the California
Heritage Lands Bond Act of 1992, which
has been introduced as AB 72 (Cortese)
and is supported by the Governor and
legislative leadership. The measure would
place a $578 million bond issue on the
November ballot for wildlife protection
and parks. PCL urged legislators to enhance the chance of voter approval by
replacing broad categories of funding with
specific projects that involve less discretion in legislative appropriations. However, one specific project already included
in AB 72 allocates $100 million for state
acquisition of Pacific Lumber Company's
Headwaters Forest property. Such potentially controversial aspects of the Act have
created Republican opposition in the
legislature despite the Governor's support. At this writing, AB 72 has passed the
Assembly and is lodged in the Senate
Committee on Natural Resources and
Wildlife.
Other 1992 Legislation Sponsored by
PCL. ACR 107 (Lee), passed by the Assembly 65-0, would require the
Metropolitan Transportation Commission
to study a $178 million plan (called
TRAC) to run trains across the San Francisco Bay Bridge and along the East Bay
shoreline, connecting with BART, San
Francisco MUNI, and ultimately with the
Peninsula train to San Jose. AB 2899
(Isenberg) would prohibit any water agency that does not follow state environmen-
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tal laws from using the California
Aqueduct. AB 3207 (Campbell) would require ships to follow Coast Guard
guidelines regulating coastal ballast water
dumping in order to prevent further introduction of alien fish and invertebrates into
state waters. SB 959 (Presley), a two-year
bill amended March 30, would impose a
modest fee on urban water users to create
a fund for groundwater clean-up and restoration of fish and wildlife resources.
And SB 1469 (Calderon) would make
California's toxic dumping fee structure
"more fair" and reduce incentives to ship
toxic wastes to out-of-state, poorly regulated disposal sites.
Proposition 117 Wildlife Habitat. In
its April newsletter, PCL announced the
first report on implementation of Proposition 117, the 1990 PCL-sponsored initiative that banned sport hunting of mountain
lions and requires the state to spend no less
than $30 million per year on wildlife
habitat protection. { 12: 1 CRLR 22] The
report indicated that in 1991 alone, 57,761
acres of wildlife habitat were protected
and improved.
Water-Efficient Landscaping Standards Diluted. Following adoption of
landscaping standards favored by PCL
{12:1 CRLR 22], an advisory committee
of the Department of Water Resources
changed its mind and accepted the sod
industry's amendment that includes
natural rainfall in the water allocation for
landscaping. This would allow landscaping with thirstier plants; in fact, as worded,
the formula would allow developers to
factor in rainfall amounts which are uncharacteristic for California. However, the
California Water Commission, which
must approve the proposal foritto become
law applicable to all cities that lack their
own ordinances, is considering a version
of the proposal that would allow 25% of
average precipitation to be added to the
formula. At this writing, the matter is still
under consideration.

PUBLIC ADVOCATES
1535 Mission St.
San Francisco, CA 94103
(415) 431-7430
Public Advocates, Inc. (PA) is a nonprofit public interest law firm whose mission is to fight the persistent, underlying
causes and effects of poverty and discrimination against low-income, minority,
and immigrant residents of California. PA
has concentrated its efforts in the areas of
education, employment, health, homelessness, insurance, public utilities, and
banking. Since its founding in 1971, PA

has filed over 100 class action suits and
represented more than 70 organizations,
including the NAACP, the League of
United Latin American Citizens, the
Filipino-American Political Association,
Chinese for Affirmative Action, the National Organization for Women, and the
World Institute of Disability. In addition,
PA has helped to form major and now
independent organizations such as the
Health Access Coalition, Latino Issues
Forum, Urban Strategies Council, and
HomeBase.

MAJOR PROJECTS:
Huge CAARP Rate Hike Opposed. PA
recently filed a friend of the court brief in
California Automobile Assigned Risk
Plan v. Garamendi, now pending before
the California Supreme Court, on behalf
of the Minority/Low-Income/Consumer
Coalition after the court denied leave to
intervene. The insurers' lawsuit challenges former Insurance Commissioner
Roxani Gillespie's denial of rate increases
averaging 112.3% for the California
Automobile Assigned Risk Plan
(CAARP). [12:1 CRLR 119-20; 11:4
CRLR40]
The Coalition's brief expressed concern that the insurance industry is now
using the case not only to destroy CAARP,
but also to undermine Proposition I 03 's
rate regulatory scheme without any
record. PA argued that relevant statutory
and constitutional law requires the Insurance Commissioner to use CAARP as
the mechanism to guarantee that insurance
is available to all uninsured drivers in
California. Therefore, the Commissioner
was justified in denying a rate application
that failed to comply with basic actuarial
principles. The Coalition argued that
member insurers earned a gross profit of
$135 million on CAARP policies in 1989;
insurers maintained to the court that they
lost $600 million during the same year.
On January 8, testimony concluded in
related proceedings before the Insurance
Commissioner regarding an application
for a second increase in CAARP rates
averaging 160.5%. The Minority/Low-Income/Consumer Coalition's expert actuary, Robert Hunter, testified that
CAARP even passed through expenses
such as political contributions, lobbying
costs, and excessive executive compensation that Proposition 103 disallows in the
voluntary market.
PA's closing brief for the Coalition in
the administrative hearing noted that the
second rate increase application sought to
increase the average premium for minimum coverage to $1,788, and to $2,710 in
low-income, inner-city areas, which rep-
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resents 43% of the federal poverty income
for a single person and 21 % of the poverty
income for a family of four. PA introduced
evidence believed to show that CAARP
insurers were involved in redlining and
refusing to provide automobile insurance
in the voluntary market at the same time
they requested a massive increase in assigned risk rates. PA argued to the Insurance Commissioner that given the facts
the Coalition presented and the law requiring drivers to carry insurance, the requested rate increase must be denied.
Minority Access to Telephone Services Threatened by Proposed Rate Increases. PA recently intervened in Public
Utilities Commission (PUC) proceedings
on requests by Pacific Bell and GTE for
60% residential rate increases. In hearings
that commenced on January 27, the
telephone companies maintained that the
proposed increases are necessary to compensate for expected reductions in
revenues from local toll service (so-called
intraLATA service), which may be opened
up to competition with long distance carriers. [12: 1 CRLR 26, 185; 11 :4 CRLR 43,
203-04]
PA claimed that up to one million
minority households have no telephone
service under present rates, and that the
proposed increases will further prevent
the PUC from achieving its goal of universal service in California. PA's limited
study of Hispanic households, for example, suggested that 21 % have no
telephone service and, for 87% of them,
cost 1s the main reason. These households
have been in the United States an average
of nine years and are upwardly mobile,
according to PA. Data PA obtained from
Pacific Bell through discovery suggested
that as many as 40% of Spanish-speaking
households may be without phone service.
PA attorney Robert Gnaizda noted that
"[o]ne million minority households, or
over three million minorities, without
phone service is the equivalent of no
phone services for all the residents of San
Francisco, San Jose, Sacramento, Fresno,
and San Diego combined. Or no phone
service to all residents of Nevada, plus
Maine and South Dakota."
On March 12, PA delivered a letter to
PUC President Daniel Fessler, accusing
Pacific Bell of failing to disclose that one
mi Iii on minority households lack
telephone service. PA then mailed copies
of the letter to utility companies and administrative law judges. The PUC subsequently concluded that the letter was an
ex parte communication and said PA
should have filed a "Notice of Ex Parte
Communication." As a sanction, the PUC
ruled that PA would be allowed to conduct
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no further cross-examination in the ongoing rate increase proceedings. The Commissioners also voted to strike all crossexamination conducted by PA after the
letter was delivered.
PA's Gnaizda denied that the broadly
distributed letter constituted an ex parte
communication. Even if there was a violation, Gnaizda argued, it was a technical
error undeserving of so harsh a punishment. PA's Mark Savage alleged that
Pacific Bell Chair Sam Ginn also engaged
in ex parte contacts with Fessler at a dinner
party and brought up the very issues raised
in the PA letter. At this writing, PacBell
has not been sanctioned.
Supreme Court Rejects Challenge to
PUC's Intervenor Fee Policy. On April 2,
the California Supreme Court rejected
PA's petition for review of the PUC's intervenor compensation system. Justice
Stanley Mosk cast the only vote to hear the
case.
On December 9, PA had filed a petition
with the court challenging-for the
second time-the sufficiency of a PUC
intervenor award. [ 12: 1 CRLR 23; 11 :3
CRLR 39JPA had requested compensation
for 702.4 hours worked over three years at
a rate of $295 per hour. The PUC cut the
hourly rate to $150 and halved the requested award.
The court's refusal to hear the issue
came at a time when the PUC was
beleaguered from various quarters for
seemingly harsh treatment ofintervenors'
fee requests. In a February letter to the
Supreme Court, the Center for Public Interest Law stated that-given PUC compensation practices-it can no longer afford to participate in PUC matters.
California Rural Legal Assistance also informed the court of its non-participation.
These intervenor drop-outs came in the
wake of a critical report by the state
Auditor General, which found that unreasonableness in PUC compensation
policies discourages public participation.
(See infra reports on OFFICE OF
AUDITOR GENERAL and PUC for related discussion.)
PUC officials interpreted the Supreme
Court's action in rejecting PA's petition as
a vindication of their policies.

PUBLIC INTEREST
CLEARINGHOUSE
200 McAllister St.
San Francisco, CA 94102-4978
(415) 565-4695
The Public Interest Clearinghouse
(PIC) is a resource and coordination center
for public interest law and statewide legal
services. PIC is partially sponsored by
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four northern California law schools:
Hastings College of the Law, University
of Santa Clara School of Law, Golden
Gate School of Law, and University of
California at Davis School of Law. The
Clearinghouse is also funded by the
California Legal Services Trust Fund and
a subgrant from the Legal Services Corporation.
Through the Legal Services Coordination Project, PIC serves as a general
resource center for all legal services
programs in California and other states in
the Pacific region. Services include information on funding sources and regulations, administrative materials, and coordination of training programs.
PIC's Public Interest Users Group
(PUG) addresses the needs of computer
users in the public interest legal community. Members include legal services
programs in the western region of the
United States, State Bar Trust Fund
recipients, and other professionals in
various stages of computerization. PUG
coordinates training events and user group
meetings, and serves as a clearinghouse
for information shared by public interest
attorneys.
PIC's biweekly Public interest
Employment Report lists positions for a
variety of national, state, and local public
interest organizations, including openings
for attorneys, administrators, paralegals,
and fundraisers. There is no charge for
listing jobs in the employment report. A
job resource library at PIC's office is
available to employment report subscribers and to the general public.
PIC's public interest law program at
the four sponsoring law schools helps
prepare students to be effective advocates
for the poor and other disadvantaged
members of society. A project known as
"PALS"-the Public Interest AttorneyLaw Student Liaison Program-matches
interested law students with practitioners
in the field for informal discussions about
the practice of law.
PIC's Academic Project promotes and
facilitates the interaction of law school
faculty and legal services attorneys in furtherance of law in the public interest.
Faculty members assist practicing attorneys with legal services cases, and staff
attorneys help faculty with research and
course materials.
PIC publishes the Directory of Bay
Area Public Interest Organizations, which
lists over 600 groups and information on
their services and fees. PIC also publishes
Public Interest, Private Practice, which
lists over 250 for-profit law firms which
devote a substantial portion of their legal
work to the public interest.

PIC publishes The Advocate, a
newsletter of its public interest law program. The newsletter prints information
on part-time and summer positions available to law students. It is published August
through April for law students in northern
California. Listings are free and must be
received by the tenth of the month.

MAJOR PROJECTS:
Computer Needs Survey. In February,
PIC announced that its Computer Project
(PIC-CP) will soon initiate a survey of
legal services' computer needs. PIC-CP
will gather information on the types of
workshops, newsletter articles, and other
technical support that would be helpful to
legal services organizations. PIC-CP has a
twofold function: providing technical
computer support to legal services in
California and Nevada, and co-managing
Legal Aid/Net, a telecommunications network linking hundreds of legal services
workers. As a PIC-CP worker said: "Much
of the legal services community is in the
dark ages when it comes to utilizing state
of the art information technology. We are
here to help."
Law Student Loan Forgiveness Campaigns. In the January issue of The Advocate, PIC reported that students from six
northern California law schools recently
met to discuss the state of their loan forgiveness campaigns. PIC reported that
sources of funding for these campaigns
include law school administrations, career
planning offices, alumni, foundations,
special events fundraising, and student initiatives. Golden Gate School of Law students recently voted to pay $IO per
semester to fund a loan forgiveness endowment. McGeorge Law School students worked to get a positive check-off
and are asking students to volunteer $25
per semester. A recent survey showed over
73% of the McGeorge student body supported the program.
Poverty Law Conference. In February,
PIC and King Hall Legal Foundation cosponsored the second annual Poverty Law
Conference at UC Davis. Conference
topics included substantive legal issues
faced by the homeless; mental health
facility and homeless shelter closures; and
Fourth Amendment, due process, and civil
rights issues. Conference participants
received a free hot lunch consisting of
foods traditionally served in local soup
kitchens.
Public Interest Career Fairs. On
February 29, more than 350 northern
California law students participated in this
year's Public Interest Career Fair, cosponsored by PIC. Nineteen employers
conducted formal job interviews and sixty
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others held informal informational meetings. A similar fair was held February I in
southern California.
Third Annual Celebration and
Awards Reception. PIC has scheduled its
Third Annual Celebration and Awards
Reception for May 28. PIC will honor
Ralph Abascal, general counsel for the
California Rural Legal Assistance Foundation, celebrating his 25th year in legal
services, and Jack Londen, a partner at
Morrison & Foerster.

SIERRA CLUB
Legislative Office
923 Twelfth St., Suite 200
Sacramento. CA 95814
(916) 557-1 JOO
The Sierra Club has 185,000 members
in California and over 530,000 members
nationally, and works actively on environmental and natural resource protection issues. The Club is directed by volunteer
activists.
In California, Sierra Club has thirteen
chapters, some with staffed offices. Sierra
Club maintains a legislative office in
Sacramento to lobby on numerous state
issues, including toxics and pesticides, air
and water quality, parks, forests, land use,
energy, coastal protection, water development, and wildlife. In addition to lobbying
the state legislature, the Club monitors the
activities of several state agencies, including the Air Resources Board, Coastal
Commission, Department of Health Services, and Department of Parks and
Recreation. The Sacramento office publishes a newsletter, Legislative Agenda,
approximately fifteen times per year. The
Sierra Club Committee on Political
Education (SCCOPE) is the Club's political action committee, which endorses candidates and organizes volunteer support in
election campaigns.
The Sierra Club maintains national
headquarters in San Francisco, and
operates a legislative office in
Washington, D.C., and regional offices in
several cities including Oakland and Los
Angeles.

MAJOR PROJECTS:
Timber Discord. On February 6, after
weeks of acrimonious debate and backroom deals, a politically diverse coalition
blocked passage in the Assembly of two
bills that were key to the Governor's
"Grand Accord" on timber reform. The
coalition consisted of an unlikely grouping of conservative Republicans, who
responded to some timber interests' fears
that the legislation would be too restric-

tive, and those Democrats who accepted
the Sierra Club's call for defeat of the
bills-led by Assembly Speaker Willie
Brown. An unhappy Governor Wilson
called the Club "a very irresponsible
spoiler."
The Sierra Club's opposition to
Wilson's plan began to take shape after the
Governor's October 1991 veto of AB 860
(Sher), which incorporated the so-called
"Sierra Accord" negotiated by the Club
and certain timber interests. With the participation and support of some environmental groups, including the Planning and
Conservation League and National
Audubon Society, the Governor then
negotiated the Grand Accord, ultimately
approved by a majority of the timber industry. The Sierra Club, however, expressed serious reservations. [ 12:1 CRLR
24,169; 11:4 CRLR41, 190]
The Grand Accord eventually took
shape in the form of four bills-AB 641
(Hauser), SB 854 (Keene), SB 300 (Leslie), and AB 714 (Sher), all of which had
to pass or none would take effect. According to the January 24 issue of the Club's
Legislative Agenda newsletter, AB 714
was amended in closed hearings to define
old-growth forests as only those containing" ... three or more distinct size and age
classes." The Club contended that this
definition would provide a special 30,000acre exemption for Pacific Lumber Company-which has purportedly spent the
past few decades removing the oldest
class of trees from its timberland. Unsatisfied that the bills would provide more
protection than existing law, the Sierra
Club sought to make substantial changes.
When subsequent amendments seemed to
further dilute the reforms, the Club
declared all-out opposition to what it
called the "Not-So-Grand Accord" in late
January.
Support for Sierra Club's opposition
began to build among Democrats in
January when two timber industry memos
became public. One, written by a top
Louisiana-Pacific executive, took the
company to task for "failure to understand
and apply basic business principles,"
specifically, overcutting forests and shutting down mills. The other memo, written
by respected industry consultant Jerry
Partain, contended that critics (including
environmental activists) were correct
when they criticized the company for
overharvesting------cutting down trees at a
rate that could not long be sustained.
Strong indirect support for Sierra
Club's hard line came from two sources.
George Frampton, President of the
Wilderness Society, wrote in the
organization's spring newsletter that
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recent scientific evidence compiled by the
society's newest research arm, the Bolle
Center for Forest Ecosystem Management, indicates that it is more appropriate
to treat wood as a nonrenewable resource
like oil than as a crop like corn or
soybeans. Quite apart from the common
understanding that forests cannot be intensively logged without destroying biological diversity and other important ecological values, there is growing realization,
Frampton said, that virtually no evidence
exists that a forest can continue to provide
a sustained yield of wood products
through as many as three or four rotations
of cutting-especially clearcutting. On
another front, members of the Woods Hole
Research Center wrote in the New York
Times in February that failure to stop
deforestation in the developed countries
has caused tropical rainforest countries to
tum a deaf ear to pressures from the north
to halt destruction of rainforests. As a
result, the authors reported, reaching a
"convention on forests" at the June "Earth
Summit" in Brazil appears impossible.
The Woods Hole scientists asserted that
" ... the north seems unable to Jive by the
rules it wants to impose on the south:
government-subsidized greed is allowing
wide swaths of Canada and the
northwestern U.S. to be clear-cut.. .. "
When the Grand Accord legislation
was halted in February, environmentalist
supporters of the legislation expressed
concern that the move would influence
judicial decisions in a raft of lawsuits challenging the validity of emergency forestry
rules adopted by the state Board of
Forestry last fall under orders from Governor Wilson. The rules promulgated by the
Board closely tracked the provisions of
the Grand Accord. [12:/ CRLR 169-72]
Timber interests filed two lawsuits in San
Francisco Superior Court and one in
Sacramento Superior Court, all seeking
injunctions to prevent enforcement of the
emergency rules. (See infra agency report
on BOARD OF FORESTRY for related
discussion.) The fears of Grand Accord
proponents were realized on February 18
when Judge Joe S. Gray of the Sacramento
Superior Court enjoined the Board from
enforcing the emergency regulations and
directed it to process timber harvesting
plans under previously existing rules. The
Sierra Club responded to the ruling by
pointing out that the emergency rules
would have expired on March 24 in any
event and the Board of Forestry was already scheduled to meet on March 4 to
consider permanent regulations.
Pro-Accord environmentalists expressed concern that these events would
remove all pressure from the Board of
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Forestry to make the emergency rules permanent. The Sierra Club came in for
criticism from the Planning and Conservation League (PCL) for not taking a position on the emergency rules. Although the
Club disagrees with PCL's view that the
new rules and the Grand Accord are better
than existing law (see supra report on
PCL), PCL is correct in that the
legislature's inaction on forestry reform
and the courts' invalidation of the emergency rules have slowed-if not haltedthe Board of Forestry's action on the permanent regulations. At this writing, the
Board is not even scheduled to consider
permanent rules regarding sustained yield
and silvicultural standards until August.
Following the flurry of activity in
February, the "timber wars" have
remained quiet, with each side watching
the other for some indication of willingness to negotiate or compromise. In its
February 18 Legislative Agenda, the Sierra Club expressed dismay that, despite the
Assembly's rejection of the Grand Accord, the Governor refuses to repair his
"flawed proposal," which-according to
the Club-"would remove 68% of the
remaining ancient forests in 20 years,
transfer wildlife and water protection
duties to the Department of Forestry, and
fail to provide for sustainable forests."
The Sierra Club wants the Wilson administration to support amendments that
would require environmental impact
reports before logging ancient and oldgrowth forests, limit logging in both to
15% in the next 30 years, maintain
wildlife and water protection duties in the
Department of Fish and Game and Water
Resources Control Board, and remove
ambiguous language from the definition
of the critical term "sustained yield." The
newsletter also noted that under the Grand
Accord, all but six trees per acre of oldgrowth could be cut and the remainder
would still be considered a forest. The
Club termed such a practice a "clearcut"
and what remained a "tree zoo."
In the same issue, the Club reported
that Grand Accord proponents had undertaken a "rare procedural move." AB 641,
which had passed both Senate and Assembly in January, was returned to the
legislature so that the contents of the other
three bills could be amended into it. The
Sierra Club warned that Governor Wilson
intends to jam it through the Assembly in
a single vote. At this writing, however, AB
641 has not moved or been amended.
Meanwhile, the Los Angeles Times
reported in February that North Coast environmental organizations are circulating
petitions for possible placement of a new
forestry initiative on a future ballot.
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Spotted Owl Protection. Federal action concerning the fate of the northern
spotted owl proceeded on several fronts
during the first half of 1992. In 1987, after
a bitter dispute, the U.S. Fish and Wildlife
Service (USFWS) added the owl to the list
of threatened species. When several years
passed and no action had been taken to
designate critical owl habitat for special
protection (as required by the federal Endangered Species Act), the Sierra Club
filed a lawsuit and last year won a court
order compelling the designation of
protected habitat and preparation of a
recovery plan for the owl. Although
USFWS initially proposed in April 1991
to protect 11.6 million acres, on January 9
the Service designated as protected habitat
6.88 million acres of federal land-2.2
million in Washington, 3.3 million in
Oregon, and 1.4 million in northern
California. Sierra Club lobbyist David
Gardner commented that it appeared the
Bush administration had responded to
pressure from the timber industry.
USFWS Director John Turner admitted
that, in the designation process, the Service considered "the importance of saving
as many jobs as possible." Under the ESA,
areas may be excluded from critical
habitat if the cost of inclusion outweighs
the benefits of specifying those areas as
critical habitat, so long as the exclusion
does not result in extinction of the species.
Environmentalists viewed the decision
as reflecting the administration's willingness to allow the loss of 40-60% of the
remaining 3,000 pairs of northern spotted
owls. Even federal scientists view the
spotted owl as an old-growth "indicator"
species, meaning the bird's condition
reflects the overall health of the forest
ecosystem. However, environmentalists
pointed to new studies suggesting the
natural systems of remaining old-growth
forests in the Northwest are in even worse
shape than spotted owl populations indicate. They fear measures that work for the
owl probably will not work for a host of
other old-growth-dependent wildlife, including fish such as salmon and steelhead,
in jeopardy from the clearing of ancient
forests.
At the same time, the U.S. Department
of the Interior was considering the initial
draft of a recovery plan required by the
Endangered Species Act. The plan, to be
developed by a panel of top government
scientists, would manage activities on the
designated 6.88 million acres of critical
owl habitat. In January, Interior modified
the scientists' initial proposal to allow
some thinning or salvage sales of dead
trees within the protected area if the cutting would not harm the habitat. A state-

ment in the modified plan admitted that
the best recovery plan for the bird would
be to stop all harvesting; "[h]owever, such
a solution has large economic effects, and
those economic consequences force difficult biological choices."
In February, however, Interior announced it would delay release of the
long-awaited recovery plan at least
another 90 days in order to comply with
President Bush's moratorium on new
federal regulations that could have an adverse effect on economic growth, announced in his State of the Union speech.
Initially, Interior Department officials had
stated that they did not think the
President's ban would apply to the owl
recovery plan. But Don Knowles, the associate deputy Interior secretary who
headed the team that designed the longterm survival strategy for the owl, said in
a February 4 memorandum that the
moratorium did apply to the draft recovery
plan. He also hinted the plan might have
to be revised further to lessen the impact
on timber interests in the Northwest. Although that version of the plan would
reduce timber sold in the region by 50%,
USFWS' Turner-the nation's top
wildlife official-told Congress that the
protections embodied in the recovery plan
would fall short of what is needed to save
the owl.
Meanwhile, the federal Cabinet-level
Endangered Species Committeepopularly known as the "God Squad"began deliberations on January 8. At issue
was whether the economic importance of
logging in the habitat of the northern
spotted owl is so great that the species
should be allowed to disappear. [12: 1
CRLR 24-25] Interior Secretary Manuel
Lujan formed the committee in response
to a petition from the Bureau of Land
Management (BLM), which sought to
allow timber harvesting on 4,600 acres of
the threatened owl's habitat in western
Oregon. At stake is 224 million board-feet
of lumber. Lujan named Harvey Sweitzer,
an administrative law judge (ALJ) in the
Department, to hold extensive public factfinding hearings in Portland beginning in
January. The record compiled in those
hearings formed the basis of a report submitted to the God Squad. In order to overturn USFWS' conclusion that harvesting
of the 4,600 acres would jeopardize the
owl's existence, the committee was required to conclude that there is no
reasonable and prudent alternative to the
proposed sales; the benefit of the sales
outweighs any alternative course of action; the issue has regional and national
significance; and no irreversible commitment has been made.
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On the first day of the Portland hearings, the U.S. Environmental Protection
Agency (EPA) abruptly withdrew from
the proceedings, taking with it some of the
most crucial evidence on behalf of saving
the owl. "There was a deal struck somewhere," said Sierra Club Legal Defense
Fund attorney Victor Sher. "To withdraw
on the eve of a trial is wrong and inexplicable." A lawyer for the state of Oregon
commented that the process appeared to
have become "seriously flawed." In his
opening statement, a BLM lawyer stated
that the agency is concerned with "homeless people rather than homeless owls."
Outside the hearing building, several
hundred loggers held a rally, maintaining,
"We need jobs, not birds."
On May 14, both the God Squad's
decision and the recovery plan prepared
by the Department of the Interior's scientists were released. Interior's scientific
panel ordered a recovery plan that would
create 196 "designated conservation
areas" critical to spotted owl habitat. Logging would be permanently banned from
these areas. The recovery plan also sets
guidelines for managing more than 7.5
million acres of federal land inside and
outside the new conservation areas and
calls on states to help set strict rules for
lands adjoining them that are not federally
owned. It is estimated that the plan would
reduce employment in the timber industry
by approximately 32,000 jobs.
The Bush administration acted immediately to counter its own scientific panel
by unveiling superseding legislation that
would allow timbercutting on two million
acres of spotted ow I habitat while stabilizing the owl population for I 00 years. After
that, the species would eventually become
extinct. Because the "stabilization" plan
does not fulfill the Endangered Species
Act's commandment to provide for
recovery of the species, Congress would
have to amend the ESA to exempt the plan.
If Congress refuses to follow the
President's wishes, as Democratic leaders
immediately predicted, the scientists'
recovery plan would take effect automatically. The administration's plan would
eliminate 121 of the 196 conservation
areas recommended by the scientific panel
(primarily in coastal areas of the three
states and the Cascade mountains), shrink
the area of protected federal land to 4.9
million acres, and reduce timber employment by 15,000 jobs. Environmentalists
reacted to the administration's proposed
legislation in harsh terms, including "a
disgrace and an embarrassment," "acts of
hypocrisy," and "a callous shell game."
On the same day, the God Squad
decided to unblock the sale of 13 of 44

federal timber tracts in Oregon to logging
interests. Although the acreage involved is
relatively modest {1,700 acres), environmentalists regarded the move as symbolically important. It sets a precedent as only
the second time the panel has waived the
Endangered Species Act's requirements,
and the first occasion since 1979 when the
panel approved a dam in Wyoming after
developing a plan to build an artificial
wetland for the endangered whooping
crane. The panel vote was 5-2: former
environmentalist and current EPA head
William K. Reilly and the member representing the state of Oregon voted against
the proposal; Lujan, the secretaries of
Agriculture and the Army, the chair of the
President's council of Economic Advisors, and the undersecretary of Commerce voted to allow the sales.
Meanwhile, the House Interior and
Agriculture committees are already working jointly on sweeping legislation that
would set aside large tracts of protected
woodlands in the Northwest to preserve
various species offish as well as the owls.
A bill is expected sometime this summer.

Economic Growth Versus the Environment. In the February 18 and March
27 issues of Legislative Agenda, the Sierra
Club recognized that "the question floating around the legislature is, 'Can California continue to be the environmental
leader while building a strong economy,
or are the two fundamentally incompatible?'" The organization is concerned
that pressure from business interests may
unduly influence California Environmental Protection Agency (Cal-EPA)
Secretary James Strock's proposal to
develop an agency-wide permit streamlining mechanism to reduce complexity in
California's water quality, waste management, toxics control, and pesticide
regulatory programs. The Club expressed
concern that industry representatives were
actively consulted in the drafting of the
proposal. Environmentalists generally
view the plan as an effort to relax environmental standards and enhance Strock's
powers, while business interests see it as
an attempt to unscramble a "crazy quilt"
of environmental regulations, which they
maintain have driven many corporations
out of the state.
Under Strock's proposal, the environmental permitting powers of the independent Regional Water Quality Control
Boards and the California Integrated
Waste Management and Recycling Board
would be transferred to and consolidated
under the direct control of the Cal-EPA
Secretary. The Sierra Club stated that the
proposal is an answer to the wrong question: environmental protection should be
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the goal, not easier permission to pollute.
Specifically, the Club's March 27 Legislative Agenda criticized the proposal for its
reduction of public access to agency
decisionmaking processes, shortened
timelines that could lead to shoddy environmental review, and lack of policy
direction for decisionmaking by
regulators.
In April, Strock's proposal was incorporated into SB 2039 (Bergeson), which
died in the Senate Governmental Organization Committee due to Democratic
opposition to the concept of centralizing
authority in Cal-EPA over the independent
environmental boards created by the legislature. However, a competing permit
streamlining bill, SB 1596 (Maddy), sponsored by the California Manufacturers Association, was passed by the same committee on May 5 and has proceeded to the
Assembly. SB 1596 would establish
specific deadlines by statute for processing permit applications, except those involving California Environmental Quality
Act review. The Club opposes SB 1596,
but supports AB 2781 (Sher) and AB 3790
(Gotch), which encourage "bottom-up"
permit streamlining strategies initiated by
local agencies, such as the air pollution
control districts, with longstanding expertise in permitting. The Sierra Club contends: "The state should look more closely
at ways to incorporate efficiencies into
existing programs and provide for better
coordination among existing boards and
agencies without shortcutting environmental requirements."
In the February 18 Legislative Agenda,
the Sierra Club also expressed disappointment in delays plaguing enactment of
growth management measures. Early last
year, Governor Wilson informed the legislature that he would not sign any growth
management legislation until he had time
to develop his own proposals based on
recommendations by his Growth Management Council. [ 12:1 CRLR 25/ Asa result,
the issue was taken off the 1991 legislative
agenda. Most recently, the Governor
failed to announce his proposals as expected in the January State of the State
Address. The Sierra Club speculated that
the priority of growth management has
declined in the Governor's office because
of the budget crisis, the recession, and
Wilson's fixation on welfare cuts. The
Club considers it possible the Governor
will seek another one-year delay in consideration of major growth management
legislation.
Meanwhile, the Sierra Club expects
that authors of four comprehensive
growth management bills-AB 3
(Brown), SB 929 (Presley), AB 76 (Farr),
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and SB 434 (Bergeson)-may attempt to
move their measures through the legislature, regardless of what the Governor
does. At this writing, none of the bills have
moved during 1992. While the organization has not yet taken a position on any of
the bills, the Club contends that the state
should provide leadership in protecting
farmlands, wildlife habitat, and valuable
open space from development, requiring
more compact and efficient urban
development, reducing vehicle trips, and
conserving energy and water resources.
The Club also believes there must be comprehensive regional plans with urban
growth boundaries to securely protect
lands outside the boundaries, a sensible
method of sharing revenue so that land use
decisions are not made for short-term
financial reasons, more effective city and
county planning processes, comprehensive local plans to replace present "fragmented and vague" general plans, and application of California Environmental
Quality Act review to comprehensive
local plans so as to minimize piecemeal
project-by-project mitigation of environmental impacts.
California Desert Protection Act. In
January, U.S. Senator Alan Cranston issued a blunt warning to his colleague John
Seymour: "Don't be a spoiler." In so
doing, Cranston opened his final push for
the long-stalled Desert Protection Act.
{12:1 CRLR 25; 10:4 CRLR 34]
Cranston's bill would provide wilderness
protection for more than four million acres
of affected lands. Seymour favors a substitute plan similar to one supported by the
Bush administration that would protect
about two million acres and leave more
desert available to mining and grazing interests and recreational vehicle enthusiasts. Customarily, legislation of this
type requires the support of both home
state senators to move out of the Senate
Energy and Natural Resources Committee, where then-Senator Pete Wilson
stalled the desert bill at the end of the 1990
session. Cranston insisted that he has
received a commitment from Committee
Chair Bennett Johnston to pass the bill out
of committee this year-regardless of
how Seymour votes-so long as it has
majority support.
On April 4, a Senate subcommittee including Senators Cranston and Seymour
held a public hearing in Palm Desert,
which was attended by more than 1,000
people on both sides of the issue. At the
hearing, Seymour angrily blasted
environmentalists' "obstinacy" over the
desert land and asserted it is "nonsense"
to suggest that he opposes desert protection. At stake in keeping the desert open,
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he said, is the way of life of "American
cowboys." Cranston accused Seymour of
election year politicking over the desert
issue and of being "unreasonable."
Batiquitos Lagoon. In January, the
Sierra Club and the National Audubon
Society offered to settle their lawsuit
against government agencies proposing to
dredge the Batiquitos Lagoon in Carlsbad,
in exchange for an agreement to reduce the
massive dredging planned. Government
officials refused the offer, citing the perceived need to dredge deep enough to
ensure that the lagoon would remain open
to the ocean for tidal flushing. [ 12: 1 CRLR
25, 162; 11:4 CRLR 176; 11:3 CRLR 166]
In March, a major developer and the
Batiquitos Lagoon Foundation requested
permission from the California Coastal
Commission to seal off the mouth of the
lagoon. The purpose of the proposed berm
would be to create a 600-acre pond out of
the lagoon. The Sierra Club reacted
cautiously, recalling that the same
developer, Hillman Properties, had acted
on its own last year to plug the lagoon,
retaining water to provide a scenic view
for prospective homebuyers. Hillman is
developing a resort hotel and about 2,000
homes on the lagoon's north shore.
"They're trying to build a world-class
resort," said Gary Wayne, assistant planning coordinator for the City of Carlsbad,
which owns part of the lagoon. "They're
having some problems with looking at a
mud flat during the summer."
San Diego Sewage Spill and
Municipal Backtracking Frustrate
Clean Water Efforts. In January, U.S. District Judge Rudi M. Brewster ruled that the
federal government and the City of San
Diego must pay the local branch of the
Sierra Club up to $60,000 in attorneys'
fees incurred through its intervention in
city-federal negotiations to build a new
sewage treatment system for the city. The
negotiations resulted from a lawsuit filed
in 1988 by the EPA, which is charged with
enforcing the federal Clean Water Act
(CWA). San Diego's advanced primary
treatment method removes less suspended
solids than the minimum secondary treatment the CWA requires of all cities. Earlier, Judge Brewster adopted the Club's
viewpoint that the agreement between city
and federal governments shortchanged
water conservation and reclamation. As a
result, the judge permitted San Diego to
launch a $2.5 million water conservation
plan to partly offset penalties for which the
city was liable due to continual sewage
spills through the 1980s. [12:1 CRLR
156-57; 11:3 CRLR 181; ll:2CRLR 165]
Judge Brewster had also ordered the
city to begin construction of an extended

ocean outfall pipe by May, but a February
2 pipe rupture-which poured 180 million
gallons of sewage per day into the ocean
near shore until repairs were completed on
April 4-put all plans on hold. City officials are considering digging a subwaylike tunnel 500 feet deep to carry effluent
four miles offshore. In March, Judge
Brewster denied a Sierra Club motion that
would have halted, for one year, construction of a second outfall planned for the
South Bay.
On April 21, the San Diego City Council refused to authorize up to $200 million
in bonds to finance the initial stages of the
federally mandated project. The Council
had agreed to build a massive sewage
treatment and water reclamation program
in order to settle the EPA's lawsuit, but
backed off after learning that the program
would require a doubling of monthly
sewer rates for single-family houses. The
Council's action was criticized by a
spokesperson for the local branch of the
Sierra Club.
Wilson Unveils Water Policy. On April
6, Governor Wilson released his longawaited California water policy. The
Governor's proposals are based upon
recommendations from his Water Policy
Task Force, an informal group of highranking administration officials. However, the Governor's plan also reflects his
consensus approach to water policy
development through the so-called
"Three-Way Process." (See supra report
on PLANNING AND CONSERVATION
LEAGUE for related discussion.)
In addition to proposing a transfer of
the federal Central Valley Project to the
state, the Governor's water plan would
require the Water Resources Control
Board to mandate increased water flows
through the Sacramento-San Joaquin
River Delta; set up an "oversight council"
to aid the decisionmaking process necessary to resolve Delta flow and quality issues; encourage more efficient use of
agricultural water; encourage urban conservation; support increased groundwater
banking and management; support a
variety of proposals for reusing
"graywater" for limited purposes that
would not affect human health; propose
actions to keep Colorado River water
flowing to Los Angeles and San Diego
through the Metropolitan Water District's
Colorado Aqueduct; propose a voluntary
water transfer program, which would provide for protection of local interests and
the environment; build additional aboveground storage facilities; and develop
conveyance facilities to move water
through the Delta. Some environmentalists fear the last two proposals presage
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a rebirth of the Peripheral Canal project
defeated by the voters in 1982. (See supra
report on ENVIRONMENTAL DEFENSE FUND for related discussion.)
Like PCL, the Sierra Club believes that
considerable progress has been made in
the "Three-Way Process" toward developing a "package agreement that would lead
to significant and long-lasting protection
for California's rivers, wetlands, and the
San Francisco estuary, while providing
adequate water supplies for the urban and
agricultural users." The fundamental difference between the Governor's policy
and the Three-Way Process, the Club
believes, is that Wilson's plan would
replace "a detailed set of balanced processes, which are verifiable ... and controlled
by all interested parties" with a heavy
reliance on existing institutions ultimately
responsible to the Governor. An important
example concerns the Sacramento-San
Joaquin River Delta. Wilson's oversight
council, consisting of members from
urban, agricultural, and environmental interests appointed by the Governor, would
not have the power to make final determinations. By contrast, the Three-Way
Process is focusing on a powerful Delta
Commission that could not implement a
Delta solution without strong environmental support. The Sierra Club is also
concerned that the Governor's plan does
not contain the assurances of immediate
and long-term environmental restoration
that had been obtained in the Three-Way
Process.
Legislative Activity. The Sierra Club is
supporting the following 1992 bills not
previously discussed in the Reporter:
-AB 455 (Cortese), which would require local governments to consult with
water districts to see if there is a "longterm reliable" supply of water when approving development projects of
statewide, regional, or areawide significance;
-AB 2469 (Friedman), which would
prohibit the state and the University of
California from purchasing all tropical
hardwoods or any hardwood products that
are not sustainably produced;
-AB 2876 (Speier), which would require the Department of Fish and Game to
provide information on wildlife habitats to
local governments and developers to help
avoid environmental conflicts;
-AB 3024 (Roybal-Allard), which
would require a permit application for any
type of toxic disposal facility to include a
"site demographics statement" listing
race, age, language, and income characteristics of the community where the
proposed facility is to be located;
-AB 3049, 3050, 305 I, 3052, 3053,

and 3054 (Polanco), a package which
would stimulate the development of the
electric car and alternative fuels industries
in California;
-AB 3145 (Campbell), which would
change the name of the Department of
Fish and Game to the Department of Fish
and Wildlife;
-AB 3207 (Campbell), which would
adopt guidelines developed by the International Maritime Organization asking
ships either not to dump their ballast
water, to treat ballast water, or, while at
sea, to re-ballast in deep water to avoid
contaminating ports and coastal ecosystems with alien organisms;
-AB 3252 (Kelly), which would allocate $500,000 of Petroleum Violation
Escrow Account funds to the Riverside
County Transportation Commission for a
demonstration program on compressed
natural gas-powered locomotives for use
in commuter rail service;
-AB 3736 (Horcher), which would increase tax credits available to employers
who purchase low-emission rideshare
vehicles;
-AB 3800 (Bates), which would
double the state gasoline sales tax and
direct the proceeds-estimated at about
$ I billion per year-to seismic retrofit of
bridges, research and development on advanced transportation systems and electric
vehicles, highway-railroad grade separation projects on major rail lines, bicycle
and pedestrian facilities, electrification of
rail and bus lines, conventional and highspeed intercity rail development, and support of transit operations;
-SB 1216 (Rosenthal), which would
authorize$ l 00 million in bonds to finance
a grant and low-interest loan program administered by the state Energy Commission for the economic development of a
clean fuel industry in California;
-SB 1395 (Rosenthal), which would
authorize the Department of Motor
Vehicles to issue "Blue Sky" license plates
to owners or lessees of clean fuel vehicles,
entitling recipients to free public parking,
use of high-occupancy vehicle lanes, and
exemption from state sales and use taxes;
and
-SB 1843 (Hart), reintroducing the
recently defeated "DRIVE-Plus" bill,
which would establish a revenue-neutral
system of state sales tax credits and charges based on pollution and energy efficiency characteristics of light- and
medium-duty vehicles.
The Sierra Club opposes the following
bills not previously discussed in the
Reporter:
-AB 2742 (Peace), which would require the Public Utilities Commission
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(PUC) to consider differing environmental values among competing means of
generating electricity only when electric
generating capacity is to be expanded, not
when retrofitting existing capacity;
-AB 3120 (Polanco), which would exempt oil facility modifications required to
produce reformulated gasoline from
review under the California Environmental Quality Act;
-AB 3795 (Moore), which would
prohibit the PUC from using environmental values as a basis for requiring the replacement of existing energy resources;
and
-SB 173 l (Calderon), which would
limit local air districts to enforcing standards adopted by the federal EPA under the
federal Clean Air Act, thus replacing the
health risk assessment process required
under state law with federal technologybased standards of air pollution control.
Of the previously reported two-year
bills the Sierra Club is supporting {12: 1
CRLR 25 ], five bills moved forward in the
legislature. In late January, the Assembly
passed AB 72 (Cortese), which would
place a parks and habitat bond issue on the
1992 ballot, and AB 1423 (Gotch), a recycling measure; and the Senate passed SB
1224 (Killea), which would require installation oflow-flush toilets when a house is
sold, and SB 61 l (Calderon) and SB 1143
(Killea), both concerned with hazardous
and toxic waste control.
The following bills supported by the
Club died in committee: AB 750 (Margolin) and AB 2213 (Sher), both recycling
bills; and SB 431 (Hart), which would
have enacted the DRIVE-Plus program.
The remaining Club-supported twoyear bills have not moved: AB 920
(Hayden), to reduce greenhouse gas emissions; AB 2109 (Katz), to phase out
employer state tax deductions for costs of
providing free employee parking; SB 51
(T01Tes), concerning hazardous and toxic
waste control; SB 144 (Lockyer), to
prohibit use of public funds in construction of the "Mid-State Toll Road" in the
eastern Bay Area; SB 210 (Kopp), to
double San Francisco Bay Area bridge
tolls; and SB 959 (Presley), to impose a
modest fee on each acre-foot of water sold
by water retailers to fund environmental
programs.
Several two-year bills opposed by the
Sierra Club have not advanced, including
AB 324 (Areias), which would remove
designated habitat acquisition powers
from such agencies as the Department of
Fish and Game and vest them in the Public
Works Board, and SB 352 (Green), which
would erode air districts' indirect source
control authority.
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TURN (TOWARD UTILITY RA TE
NORMALIZATION)
625 Polk St., Suite 403
San Francisco, CA 94102
(415) 929-8876

Toward Utility Rate Normalization
(TURN) is a nonprofit advocacy group
with approximately 50,000 members
throughout California. About one-third of
its membership resides in southern
California. TURN represents its members,
comprised of residential and small business consumers, in electrical, natural gas,
and telephone utility rate proceedings
before the Public Utilities Commission
(PUC), the courts, and federal regulatory
and administrative agencies. The group's
staff also provides technical advice to individual legislators and legislative committees, occasionally taking positions on
legislation. TURN has intervened in about
200 proceedings since its founding in
1973.
MAJOR PROJECTS:
PUC ALJ Rejects Caller ID. On
January 21, PUC Administrative Law
Judge John Lemke issued a decision
recommending that the PUC reject Caller
ID. (See reports on CONSUMER ACTION and PUBLIC UTILITIES COMMISSION for related discussion.) Judge
Lemke agreed with the contention of
TURN and other consumer groups that
Caller ID would present a significant
threat to the constitutionally protected
privacy of telephone customers. [11 :4
CRLR 42, 44, 203]
Caller ID is a service that displays the
calling party's telephone number on a
small screen attached to the subscriber's
phone. Judge Lemke supported TURN's
contention that the telcos' other new hightech offerings, such as Call Block, Call
Trace, Call Return, Priority Ringing, and
Select Call Forwarding-combined with
answering machines and voice mail-perform essentially the same functions as
Caller ID without the negative aspects.
The ALJ recommended approval of these
alternative offerings. The Commissioners
may adopt, reject, or alter ALJ Lemke's
proposed decision. In its spring 1992
newsletter, TURN called on the PUC to
adopt Judge Lemke's recommended
decision.
On March 18, TURN disclosed that
Pacific Bell had sent a 38-page booklet to
the Commissioners advocating they reject
ALJ Lemke's recommendation-without
sending it to all other parties to the
proceeding for response. The booklet included the firm's analysis of several legal
issues involving Caller ID that TURN
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contended were never presented by PacBell in hearings or written briefs. TURN
Executive Director Audrie Krause termed
these arguments error-riddled and deceiving, and called for a formal reprimand and
a one-year ban on further contacts between company lobbyists and the Commission. After the PUC was forced to
reopen the comment period on March 30
to enable all parties to respond to
PacBell's ex parte communication, the
Commission's Division of Ratepayer Advocates also criticized the firm's conduct,
noting errors in the company's analysis of
several court cases. On May 4, TURN
filed a formal request for sanctions.
At this writing, the Commission is expected to release its decision regarding the
fate of Caller ID on June 17.
Coalition Opposes Phone Companies' Proposed Rate Hike for Basic
Services. In early March, a coalition of
public interest, consumer, and minority
groups urged the PUC to table the phone
companies' proposed 60% increase in the
cost of basic residential telephone services. At issue in a continuing series of
PUC evidentiary hearings is how
telephone rates should be changed if the
Commission allows competition between
local phone companies and long distance
carriers for customers' service area
(intraLATA) toll calls. [12:1 CRLR 26,
185; 11 :4 CRLR 43, 203-04]
In the March issue of Inside Line,
TURN asserted national statistics show
that fewer Hispanics and AfricanAmericans have telephone service than
the average aad that the effect of raising
rates for basic service and installation
would make it even more difficult for lowincome groups to afford telephone service. The PUC is expected to decide the
case by the end of 1992 or the beginning
of 1993. (See infra agency report on the
PUC for related discussion.)
Who Should Bear the Costs of
Telephone Company Donations, Dues,
Political Contributions, and Advocacy?
On February 5, in response to an application by TURN, the PUC modified a previous decision which had discontinued the
disallowance for utility donations, dues,
political contributions, and advocacy in
determining rates, and granted a limited
rehearing. (See infra agency report on the
PUC for related discussion.) The order
found merit in the arguments of TURN
and MCI that the PUC decision conflicts
with the California Supreme Court's holding in Pacific Telephone & Telegraph v.
Public Utilities Commission, 62 Cal. 2d
634 ( 1965) and constitutional law, and that
further hearings are required before
making the decision. The February 5 order

requires a rehearing with investigation of
specific legal and factual questions raised
in TURN's application.
PUC Considers Natural Gas Overcharges. In January, the Sacramento
Municipal Utility District (SMUD) filed a
request with the PUC for an order requiring Pacific Gas and Electric (PG&E) to
repay $24 million in alleged electricity
overpayments. SMUD buys electricity
from PG&E that is generated using natural
gas purchased from Alberta, Canada,
which SMUD, TURN, and the PUC's
Division of Ratepayer Advocates (ORA)
allege has been grossly overpriced for
several years.
PG&E owns the only gas pipeline between Alberta and California, and uses it
to import $800 million of natural gas annually. The sellers are a classic cartel of
190 suppliers who meet and vote on a
collective price for the gas. PG&E continued to pay at high contract rates even
after gas prices fell. As a result, ORA
contended that PG&E owes ratepayers a
refund of $392 million. A consultant for
SMUD put the total overcharge at $567
million. TURN came up with the smallest
number, weighing in at $200 million.
The PUC has decreed that by October
l PG&E must make room on its Alberta
pipeline for other buyers and sellers. This
is expected to end both the cartel and the
monopsonistic (single buyer) arrangement. At this writing, the PUC has not
resolved the overcharge issue.
PacBell Billing Scandal. On July 20,
evidentiary hearings are expected to commence on TURN's complaint that Pacific
Bell negligently overcharged customers
and then attempted to cover up and minimize the disaster. Pacific Bell allegedly
charged customers late fees on bills that
had been paid on time but not processed
promptly due to lack of staffing at the
utility. ORA estimates a $93.8 million
overcharge for the period I 988 through
January 1991-not the $1.2-$3.4 million
claimed by PacBell. TURN has called for
a full refund and a $50 million fine, all to
be paid by the company's stockholders.
[12:1 CRLR 26, 185--86; 11:4 CRLR 204;
11 :3 CRLR 42, 192]
Energy Utility Rate Hikes. Despite the
continuing recession, California's investor-owned energy utilities were granted
rate increases, most of which went into
effect on January l. PG&E received a
2.7% increase in electric rates and 1.5%
for gas, and has requested 8.2% and 8.7%,
respectively, for next year. The PUC
granted Southern California Edison a
2.4% electric rate increase. (For the
SDG&E rate situation, see infra report on
UCAN.) Only Southern California Gas
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Company actually decreased rates4.9%-due to falling natural gas prices.
"We have to ask why the utilities get an
automatic cost-of-living increase when
many Californians are reeling from the
impact of the recession," commented
TURN senior attorney Mike Florio. In its
spring newsletter, TURN said it had
managed to save PG&E customers an
even greater rate hike by convincing the
PUC to significantly reduce the
company's bid to spend millions on "costly and yet-unproven conservation
programs." TURN also reported that
PG&E has proposed to raise baseline
rates, "which would wipe out any meaningful difference between baseline and
above-baseline rates."
TURN Awarded Intervenor Compensation. In a March 11 decision, the PUC
awarded TURN $8,654 in intervenor compensation for its contribution made by
challenging the adequacy of a proposed
DRA-PacBell settlement that would have
implemented a minor rate reduction to
compensate ratepayers for monies used by
PacBell to cross-subsidize competitive
products. [12:1 CRLR 186] The PUC
rejected the settlement in Decision 91-11023 and noted TURN's "most forceful"
contribution. (See infra agency report on
the PUC for related discussion.)
Pac Tel to Study Spinoff of Basic Services. On April 15, Pacific Telesis, one of
seven "Baby Bells" created by the 1984
break-up of AT&T, announced that its
board will study the possibility of spinning off its local telephone companiesPacific Bell, Nevada Bell, and Pacific Bell
Directory-to become independent entities. The apparent goals would be to increase lagging stock prices and enhance
flexibility in an increasingly competitive
telecommunications market. TURN
telecommunications analyst Regina Costa
expressed guarded optimism: "Theoretically, this could help ensure that monopoly services [such as local telephone services] don't subsidize competitive services like cellular or cable TV."
PUC Report Card. In TURN's spring
newsletter, the organization reported its
first-ever PUC report card. The state agency received an overall grade of"C" for its
work in 199 l. "While a barely passing
grade like a 'C' is nothing to write home
about, we're encouraged that the PUC
decided in the consumer's favor in a few
of the past year's major rulings," said
TURN's Audrie Krause. "However," she
added, "we remain concerned by a number
of anti-consumer trends." TURN gave the
PUC high marks for its decision to reject
the proposed merger between Southern
California Edison and San Diego Gas &

Electric, but flunked the agency for ruling
that residential ratepayers must subsidize
the development of commercial natural
gas vehicles. On the telephone side,
TURN praised the PUC for rejecting the
anti-consumer settlement between PacBell and DRA regarding cross-subsidies.
But TURN roundly criticized the PUC's
"hands-off' approach to monitoring telcos
under its so-called "incentive regulation"
approach and for imposing a "break-neck
schedule" in the ongoing rate realignment
proceeding.
Some of the issues TURN would like
the PUC to address in 1992 include the
erosion of baseline rate structures, the
high cost of PG&E's Diablo Canyon
nuclear power plant, the current plan to
raise basic telephone rates, and continuing
abuses occurring under the PUC's Alternative Regulatory Framework incentivebased regulation of the telecommunications industry.
Phone Information Services. Last
year, the telephone companies received
approval to begin providing electronic information services from the Federal Communications Commission and from the
federal judge presiding over the antitrust
suit against AT&T that created the
regional telephone companies. As a result,
the Baby Bells may begin to supply stock
quotes, news reports, sports scores,
weather forecasts, classified ads, and
other informauon by phone. TURN, along
with newspaper publishers, fears that
Baby Bells, because of their monopoly
over transmission lines, are now in a position to reduce rather than increase competition. One fear is that monopoly
ratepayers could share in the costs of
somebody else's information services.
Some critics advocate strict accounting
procedures or separate subsidiaries of the
telephone companies to offer the new information services. AB 2812 (Moore),
under consideration in the Senate Committee on Energy and Public Utilities,
would provide some state control in the
new area by requiring the PUC to promulgate rules to promote fair competition,
prohibit cross-subsidization and maintain
affordable rates for basic service, and provide consumer information concerning
options available.
TURN Participates in EMF Consensus Group. Electromagnetic fields
(EMFs) are present wherever there is
electric current-for example, in and
around computers, household wiring, and
radio-transmission towers-and may increase the risk of certain types of cancers.
Because of the scientific uncertainty surrounding the health hazards associated
with EMFs, the PUC appointed a panel
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called the EMF Consensus Group to
recommend interim PUC policies addressing the issue until more is known.
[ 11 :4 CRLR 205J TURN was invited to
participate and submitted comments advocating policies that prevent utilities
from making a profit if significant expenditures, such as burying power lines in the
earth, are ordered in the future.
In late March, the EMF Consensus
Group issued its recommendations to the
PUC. (See infra agency report on the PUC
for related discussion.) The report admitted a potential problem exists and suggested that the PUC adopt or authorize
further EMF research to be coordinated
with other private and governmental efforts; a coordinated EMF education plan;
an interim policy authorizing utilities to
implement no- or low-cost steps to reduce
EMFs; utility EMF measurements at
customers' homes when requested; and
utility interfacing with other concerned
industries.
The PUC is expected to schedule a
hearing to consider the group's recommendations and to hear other EMF concerns and suggestions.

UCAN (UTILITY CONSUMERS'
ACTION NETWORK)
1717 Kettner Blvd., Suite 105
San Diego, CA 92101
(619) 696-6966

Utility Consumers' Action Network
(UCAN) is a nonprofit advocacy group
supported by 52,000 San Diego Gas and
Electric Company (SDG&E) residential
and small business ratepayers. UCAN
focuses upon intervention before the
California Public Utilities Commission
(PUC) on issues which directly impact
San Diego ratepayers. UCAN also assists
individual ratepayers with complaints
against SDG&E and offers its informational resources to San Diegans.
UCAN began its advocacy in 1984.
Since then, it has intervened in SDG&E's
1985, 1988, 1989, and 1993 General Rate
Cases; 1984, 1985, 1986, and 1989 Energy Cost Adjustment Clause proceedings;
the San Onofre cost overrun hearings; and
SDG&E's holding company application.
Between 1988 and 1991, UCAN devoted
much of its time and effort to challenging
the proposed takeover of SDG&E by
Southern California Edison Company
(SCE). On May 8, 1991, the PUC unanimously rejected the merger proposal.
During I 991, UCAN's Board of Directors decided the advocacy organization
should expand beyond its traditional focus
on gas, electric, and telephone utility is39
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sues, and represent the public interest in
insurance matters. UCAN plans to intervene in Department of Insurance rate
regulation proceedings and engage in
public education on insurance issues.
MAJOR PROJECTS:
Public Hearings Scheduled on
SDG&E's Proposed 1993 Rate Hike. In
its winter 1992 Watchdog newsletter,
UCAN called on members to turn out for
PUC hearings scheduled on May 4 and 5
in San Diego to take public comment on
SDG&E's proposed 1993 rate hike of
$145.3 million. [12:1 CRLR 27, 187-88]
UCAN estimated that SDG&E's request is inflated by 100%. Sixty percent of
the requested increase consists of
hundreds of "system upgrades" in electric
transmission, distribution, and production
systems that UCAN finds unnecessary. In
late April, UCAN determined that
SDG&E had raised the compensation
received by company board members
from $12,000 to $30,000 annually, and
provided them with retirement pensions
equal to $30,000 per year. UCAN Executive Director Michael Shames pointed out
that this is about 50% greater than per
capita income in San Diego and requires
attendance at fewer than 20 meetings a
year. UCAN also asserted that SDG&E
"manipulated" executive bonuses in order
to achieve goal achievement and allowed
executives to earn 11 % interest on
deferred bonuses.
Part of the rate case was tentatively
settled in mid-May, when SDG&E-at
UCAN's request during negotiationsagreed to pay executive bonuses and
directors' pensions out of earnings
credited to shareholders. This settlement
must be approved by the PUC before it is
final, and would reduce SDG&E's 1993
rate increase request to approximately $70
million. The amount and distribution of
the increase will be the subject of summer
evidentiary hearings. "I'm unhappy but
satisfied," said Shames.
UCAN also announced that the
January 1992 SDG&E rate increase of$68
million will be offset by a recently
negotiated rate decrease of $70 million,
leaving rates essentially stable for 1992.
Caller JD. In the winter issue of
Watchdog, UCAN hailed a PUC ALJ's
January 21 proposed decision rejecting
Caller ID, a service that would enable
subscribers to see the phone numbers of
incoming calls. (See supra reports on
TURN, CONSUMER ACTION, and PUC
for related discussion.) UCAN urged its
members to write to PUC Chair Daniel
Fessler to voice support for the ALJ's
decision. UCAN reported that the state's
40

phone companies plan a major campaign
to obtain a PUC reversal of the judge's
ruling.
Utilities' Share ofGains from Conservation Programs Reduced. On February
20, the PUC ruled that energy utilities
could no longer earn a greater rate of
return for shareholders on energy-saving
than on energy-generating programs.
"The salad days are over," stated UCAN's
Michael Shames. "[The decision] should
reduce the lucrativeness of demand-side
management programs for the utilities,"
he added. Rather than splitting the dollar
savings from conservation efforts evenly
between ratepayers and shareholders,
utilities in the past have been able to obtain
a greater share for the owners of their
stock by under-forecasting the expected
savings. When savings due to conservation proved greater than anticipated, the
PUC permitted utility shareholders to
receive all the excess. Beginning in 1994,
the PUC will base shareholder earnings
from conservation programs on actual
savings. The PUC plans to hold additional
hearings on its treatment of conservation
programs during the late winter and early
spring.
Auditor General's Report on PUC
Payment Supports lntervenors' Complaints. On January 8, the state Auditor
General issued a report criticizing delays
in the PUC's administration of its intervenor compensation process and warning
that public participation in PUC proceedings could be reduced as a result. (See
infra agency reports on OFFICE OF
AUDITOR GENERAL and PUC for related discussion.) The payments are made
to cover consumer intervenors' legal fees
and other expenses incurred through participation in PUC proceedings. However,
the PUC only pays if an intervenor's arguments are adopted by the Commission and
do not duplicate the arguments of any
other party; even then, payment can take
years. [12:1 CRLR 30; 10:1 CRLR J]
The report recommended faster
preparation of compensation decisions,
advance funding for some consumer
groups, and re-examination of the
Commission's practice of prorating
intervenors' expenses based upon their
success in the case.
UCAN's Michael Shames expressed
cautious satisfaction with the Auditor
General's report. While conceding it was
"pretty on point," Shames expressed the
belief that the Commissioners "have
trouble understanding the need for the
public to be involved in utility cases. Until
that mindset is changed, all the talk about
expediting intervenor compensation is
just window dressing. The Auditor

General has addressed a symptom of the
disease," Shames said.
Insurance Consumers Bill of Rights
Proposed. UCAN played a key role in
drafting proposed legislation termed the
"Insurance Consumers Bill of Rights." SB
2030 (Torres) would require disclosure of
the terms of insurance quotations and contracts, guarantee adequate time to find a
new insurer when a company changes its
rate, and protect the privacy of insurance
applicants. The bill is described as a joint
product of the Consumer Services
Division of the Department of Insurance
and recommendations emanating from a
recent survey conducted by UCAN that
concluded it is nearly impossible for consumers to shop effectively for insurance.
{ 12: 1 CRLR 27] SB 2030 is lodged in the
Senate Appropriations Committee at this
writing.
UCAN Dives Into Water Issues. The
winter Watchdog also announced that
UCAN's Michael Shames and board
treasurer Judith Abeles have been appointed to the City of San Diego's
Citizens' Water and Sewer Rate Review
Committee. The 20-member committee
was assigned to report to the mayor, city
council, and city manager on such issues
as a fair rate structure for water and sewer
bills in normal and drought years, a budget
sufficient to keep systems in good repair,
and ways to provide water to new residents and continue conserving water.
Early indications suggested the report
would be released in early June and would
stress increased oversight of the city water
utilities department and replacing flat
sewer rates with variable charges pegged
on water consumption. The city council
was expected to consider the report in a
June 15 hearing.
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