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1. INTRODUCTION

Raw and partially treated sewage from Mexico continues to flow from
the Tijuana River and into the San Diego region with no immediate end
in sight. This decades-old problem' persists despite numerous international
agreements between Mexico and the United States aimed at resolving it,”
the spending of hundreds of millions of dollars on treatment and
conveyance facilities,” and the passing of legislation intended to provide
a comprehensive, binational solution.* At first glance, reaching the basic
goals of treating the sewage and eliminating the risks to human health
seems simple. However, diplomatic, technological, political, and legal
disputes have resulted from every effort to resolve the issue.’ Such
disputes have delayed progress and have ultimately prevented the
implementation of an effective solution.®

1. Untreated sewage from the Tijuana region has flowed into the Pacific Ocean
since the late 1920s. At that time Tijuana was approaching a population of approximately
5000 people. Then the city installed its first public sewerage system, which consisted of
a small collection system and septic tank that primarily served the downtown region.
The effluent from this tank was discharged through a dry wash into the Tijuana River,
ultimately emptying into the Pacific Ocean. JON JAMIESON, RAW SEWAGE TO RECLAIMED
WATER: THE HISTORY OF SEWERAGE SYSTEMS IN THE METROPOLITAN SAN DIEGO—
TUUANA REGION 26 (2002). The following definitions of effluent are illustrative for
purposes of this Comment: (1) “A discharge of pollutants into the environment, partially
or completely treated or in its natural state. Generally used in regard to discharges into
waters.” (2) “Municipal sewage or industrial liquid waste (untreated, partially treated, or
completely treated) that flows out of a treatment plant, septic system, pipe, etc.” U.S.
Environmental Protection Agency, Terminology Reference System, at http://oaspub.epa.gov/trs/trs
proc_gry.navigate term?p_term id=171&p _term cd=TERM (last updated Mar. 31, 2003).

2. See infra note 57 and accompanying text.

3. For instance, approximately $184 million was spent by the United States
International Boundary and Water Commission (USIBWC) on the construction of the
South Bay International Wastewater Treatment Plant (IWTP). JAMIESON, supra note 1,
at 160. The IWTP, which began operations in April 1997, was specifically built to help
alleviate cross-border sewage problems, but was only designed to treat sewage to
advanced primary levels. Id. at 160—-61. For a definition of advanced primary treatment,
see infra note 67. Construction of the South Bay Ocean Outfall (SBOO) came at a price
of $160 million, a cost shared by the USIBWC and the city of San Diego. JAMIESON,
supra note 1, at 180. The SBOO is a large pipe that runs beneath the ocean floor and
eventually discharges effluent from the IWTP into the Pacific Ocean. The IWTP and the
SBOO are collectively referred to as the publicly owned treatment works. These
facilities are discussed at length in this paper. For further discussion of the IWTP, see
infra text accompanying note 59—68. For further discussion of the SBOO, see infra Part ILA.

4. See Tijuana River Valley Estuary and Beach Sewage Cleanup Act of 2000, 22
U.S.C. § 277d-43 (2000).

5. For a discussion of various wastewater treatment technologies, as well as debates
over which technology should be implemented in treating cross-border sewage, see infia Parts
ILB, III. Legal disputes are discussed in Parts Il and IV. For political disputes, see infra Part V1.

6. Professor John Minan of the University of San Diego School of Law recently
addressed this issue. See John H. Minan, Recent Developments in Wastewater Management
in the Coastal Region at the United States-Mexico Border, 3 SAN DIEGO INT’L L.J. 51
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In the meantime, the Tijuana region generates approximately fifty
million gallons of sewage per day (mgd),” an increase of forty-five mgd
since the late 1950s.® This drastic increase in sewage production is in
large part due to the rapid population and economic growth that Tijuana
has experienced over the past few decades.’

A. Population Growth and Maquiladora Expansion

The massive growth of Mexican border cities can be traced back to the
early 1940s."® The onset of World War II resulted in farm labor
shortages throughout the western and southwestern United States.!' The
Bracero program'? was developed by the U.S. and Mexican governments
to fill this shortage “by allowing large numbers of Mexican nationals to
migrate to the United States to engage in seasonal agricultural
employment.”"® Although it has been largely ignored, this Mexican labor

(2002). Professor Minan examines the Tijuana River Valley Estuary and Beach Cleanup
Act of 2000, California’s lawsuit against the USIBWC, and the Bajagua project. Id. at
66—80. Professor Minan’s conclusions are cited and discussed throughout this
Comment. For further information about Professor Minan, see infra note 253.

7. Minan, supra note 6, at 52. This is a conservative estimate. Other sources
indicate that the Tijuana Region generates as much as seventy million gallons of sewage
per day. Addressing Sewage Treatment in the San Diego-Tijuana Border Region:
Implementation of Title VIII of P.L. 106-457: Hearing Before the Subcomm. on Water
Res. and Env’t of the House Comm. on Transp. and Infrastructure, 107th Cong. 2 (2001)
[hereinafter Hearing] (testimony of Congressman Duncan Hunter).

8. JAMIESON, supra note 1, at 111.

9. Demographic information reported by a division of the United Nations which
provides population estimates in five-year increments indicates that Tijuana’s population
nearly doubled from 1990 to 2000. The population in 1990 was 761,000; by 2000 it had
increased to 1,297,000. POPULATION DIVISION, UNITED NATIONS, WORLD URBANIZATION
PrOSPECTS: THE 2001 REVISION 262 (2002).

10. See PETER N. KIRSTEIN, ANGLO OVER BRACERO: A HISTORY OF THE MEXICAN
WORKER IN THE UNITED STATES FROM ROOSEVELT TO NIXON 12-13 (1977).

11.  Id. at 12-13. Farm labor supply was reduced in part by the passage of the
Selective Service and Training Act of 1940 and manpower requirements of the armed
services. Id. at 12. The allure of higher paying and more stable jobs in the defense
industry was also a contributing factor. Id.

12.  “Bracero” means “day-laborer” in Spanish. George C. Kiser & Martha Woody
Kiser, Introduction to MEXICAN WORKERS IN THE UNITED STATES: HISTORICAL AND
POLITICAL PERSPECTIVES 1, 4 (George C. Kiser & Martha Woody Kiser eds., 1979). It
comes from “brazos,” the Spanish word for arms, and conveys the idea of hiring men
who use their arms in performing physical labor. Jorge A. Vargas, U.S. Border Patrol
Abuses, Undocumented Mexican Workers, and International Human Rights, 2 SAN
DieGo INT’LL.J 1, 13 n.33 (2001).

13.  Christopher P. Brown & Stephen Mumme, Applied and Theoretical Aspects of
Binational Watershed Councils (Consejos de Cuencas) in the U.S.-Mexico Borderlands, 40
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support was significant in contributing to the Allied victory.'*

However, by the early 1960s the Bracero program began to conflict
with U.S. foreign policy. President Kennedy openly criticized the
program for “adversely affecting the wages, working conditions and
employment opportunities of our own agricultural workers.”"> President
Johnson agreed' and unilaterally terminated the program in 1964."

Despite the program’s cancellation, thousands of Mexican workers
continued to flow towards the border believing that they would, as had
been the case for over two decades, be hired by U.S. employers."® When
this did not occur, the populations of Mexican border cities such as
Tijuana, Ciudad Juarez, Nuevo Laredo, and Ciudad Reynosa dramatically
increased."’

The primary concern for Mexican policymakers at that point was to
create new jobs within Mexico in order to offset the loss of Bracero
jobs.?® Accordingly, Mexico implemented the National Border Development

NAT. RESOURCES J., 895, 897 (2000). The sudden entry of the United States into the war
after the Japanese attacked Pearl Harbor in December 1941 convinced many U.S. officials
that the labor shortage was a serious problem. KIRSTEIN, supra note 10, at 13. As such, the
United States entered into negotiations with Mexico to devise a plan for the importation of
Mexican labor. Id. While Mexico was initially skeptical of the idea because of the long
history of exploitation of Mexican laborers by American employers under previous
programs, the two countries eventually reached agreement in 1942. George C. Kiser &
Martha Woody Kiser, Editors’ Introduction to MEXICAN WORKERS IN THE UNITED STATES:
HISTORICAL AND POLITICAL PERSPECTIVES, supra note 12, at 67, 67—68.

14.  Vargas, supra note 12, at 13. As U.S. nationals returned home after the war,
millions of braceros and their families were deported back to Mexico. Id. at 14. Even
so, various economic conditions, grower concerns, and the outbreak of the Korean
conflict enabled the program to continue through the 1950s. Kiser & Kiser, supra note
13, at 69. Over the program’s twenty-two-year lifetime, more than 4.5 million Mexican
workers were brought to the United States for temporary employment. /d. at 67.

15. KIRSTEIN, supra note 10, at 104.

16. Kiser & Kiser, supra note 13, at 69.

17.  Vargas, supra note 12, at 15-16. Ironically, this resulted in an even greater
reliance on Mexican labor, as the number of illegal Mexican workers entering the United
States skyrocketed. Kiser & Kiser, supra note 13, at 69. The Ambassador of Mexico
had warned this would happen:

[TThe absence of an [international labor] agreement would not end the problem

but rather would give rise to . . . [t]he illegal introduction of Mexican workers

into the United States, which would be extremely prejudicial to the illegal

workers and ... would also unfavorably affect American workers, which is

precisely what the legislators of the United States are trying to prevent.
Mexican Embassy, Why the Bracero Program Should Not Be Terminated, in MEXICAN
WORKERS IN THE UNITED STATES: HISTORICAL AND POLITICAL PERSPECTIVES, supra note
12, at 120-21.

18. Vargas, supra note 12, at 15-16.

19. Id. at 16. Unfortunately, this in turn caused extreme shortages of food, water,
shelter, and transportation in the affected border cities. /d.

20. George C. Kiser & Martha Woody Kiser, Editors’ Introduction to MEXICAN
WORKERS IN THE UNITED STATES: HISTORICAL AND POLITICAL PERSPECTIVES, supra note
12, at 257, 257; see also Manuel Garcia y Griego, The Importation of Mexican Contract
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Program (Programa Nacional Fronterizo or PRONAF),*' which
encouraged foreign-owned corporations, primarily from the United
States, to operate manufacturing assembly plants on Mexican soil.**

Since PRONAF’s inception, these plants, known as maquiladoras,*
have spread along the U.S.-Mexico border, including into Tijuana.**
The problem with maquiladora expansion has been two-fold. First, there
is an increase in organic waste associated with accompanying population
increases.”> Second, a substantial amount of industrial waste is
generated from the factories themselves, which can cause additional
stress on Tijuana sewage treatment facilities.”®

B. Tijuana’s Sewage Infrastructure

Due primarily to a lack of financial resources, the city of Tijuana has
had difficulties keeping up with the demands of its population growth.?’

Laborers to the United States, 1942—1964. Antecedents, Operation, and Legacy, in THE
BORDER THAT JOINS: MEXICAN MIGRANTS AND U.S. RESPONSIBILITY 49, 77 (Peter G.
Brown & Henry Shue eds., 1983) (stating that the termination of the labor program
prompted Mexican policymakers to create new employment opportunities).

21. Vargas, supra note 12, at 16. The program is also referred to as the Border
Industrialization Program. Kiser & Kiser, supra note 20, at 257.

22. Kiser & Kiser, supra note 20, at 257. Implementation of PRONAF appears to
have been a drastic measure. It received criticism from within Mexico as an
abandonment of attempts to control direct foreign investment and limit foreigner-owned
land. Griego, supra note 20, at 77. “That Mexican political elites would knowingly
embark upon such a program is in part a reflection of how seriously they viewed the
elimination of the safety valve afforded by the labor program.” Id.

23. Magquiladora reflects the Spanish word “maquila,” which is the portion of flour
retained by a miller as payment for grinding a client’s grain. Brown & Mumme, supra
note 13, at 897 n.11.

24. For example, in the early 1970s there were approximately 290 businesses
associated with PRONAF along the border, with a total employment of about 31,000.
117 CoNG. REC. 39,454 (1971). By 1998, however, Tijuana alone had more than 2500
businesses associated with international trade incentives. JAMIESON, supra note 1, at
173. The city experienced a 1000% increase in maquila-related employment from 1970
to 1988, with total employment estimated at 100,000 in 2000. Brown & Mumme, supra note
13, at 898. Reports suggest that trends of industrialization will continue, as employment
numbers are projected to increase to between 500,000 and 720,000 by 2025. Id.

25. JAMIESON, supra note 1, at 45, 173.

26. Id.

27. For instance, in 1961 the city of Tijuana postponed construction of a canal and
stabilization ponds near Rosarito due to a lack of funds. As a result, raw sewage was
discharged into the Arroyo San Antonio de los Buenos and, ultimately, the Pacific Ocean
about five miles south of the border. /d. at 72—-73. Another example occurred in 1972
when plans for a tertiary treatment facility to be constructed three miles south of the
border had to be postponed for the same reason. Id. at 95. One last example can be seen
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Recent studies indicate that only about eighty-five percent of Tijuana’s
population is connected to the existing sewer system.”® Furthermore,
Tijuana’s current sewer system often fails, causing massive amounts of
untreated sewage to flow into the Tijuana River, which eventually
causes beach closures” and advisories®® from Imperial Beach to

in the cancellation of an extensive two-staged 1975 project that would have ultimately
treated sewage for irrigation and industrial purposes. Id. at 100. By comparison, a $46.4
million loan provided by the Inter-American Development Bank allowed the city of
Tijuana to move forward with the Integrated Project, which significantly rehabilitated
and improved Tijuana’s sewerage infrastructure in the mid-1980s. Id. at 120-21.
Ironically, during the plant’s opening ceremonies, it was announced that these
improvements “would guarantee that San Diego beaches would never be closed again
because of Mexican sewage.” Id. at 128.

28. Dean J. Gibson & Ana Maria Lemus, San Diego State Univ. Inst. for Reg’l
Studies of the Californias, Map 5: Sewage Infrastructure, in SAN DIEGO-TIJUANA
INTERNATIONAL BORDER AREA PLANNING ATLAS 17, 17 (2000), available at http://www-
rohan.sdsu.edu/~irsc/atlas/text/seweng.html. Tijuana’s sewage system initially relies on a
series of small sewage collectors in the central and eastern portions of the city. These
connect to two main collectors: Ponente 1st etapa (West Interceptor) and Orente 1st
etapa (East Interceptor). The sewage is then channeled into a single reinforced concrete
conveyer to Pump Station 1, which is located near the U.S.-Mexico border. The pump
was placed at the area’s low point so that gravity would propel sewage to the pump. The
sewage is then pumped to a concrete conveyance canal linked to the treatment facility at
San Antonio de los Buenos, which was constructed in 1987. There are two smaller
pump stations in the western canyons that collect sewage from communities that are not
hooked up to the main collection areas. Playas de Tijuana, a community to the west of
Tijuana, also pumps sewage to San Antonio de los Buenos. JAMIESON, supra note 1, at 128-31.

29. A closure occurs when a sign placed at a public beach informs the public that
the area is closed to swimming or water contact because of water contamination.
Closures result from reported sewage spills that impact, or may impact, water quality at
a public beach. SAN DIEGO COUNTY DEP’T OF ENVTL. HEALTH, SAN DIEGO COUNTY
BEACH CLOSURES AND ADVISORIES IN 2002, at 1 (2002), http://www.co.san-diego.
ca.us/deh/lwg/beachbay/pdf/2002 beach closure advisory sum.pdf [hereinafter CLOSURES
AND ADVISORIES]. There were 129 sewage spills in San Diego County from 2000 to
2002, resulting in 522 days of beach closures. SAN DIEGO COUNTY DEP’T OF ENVTL.
HEALTH, SAN DIEGO COUNTY BEACH CLOSURE REPORT: 3 YEAR SUMMARY 1 (2000-2002),
http://www.co.san-diego.ca.us/deh/lwg/beachbay/pdf/3 yr sum 00-02a.pdf (2002) [hereinafter
3 YEAR SUMMARY]. These figures do not include sample results from “chronic” locations
where the “presence of known on-going sources of contamination require[s] signs to
remain posted . . . to protect public health.” Id. The San Diego County Department of
Environmental Health designated the shoreline at the outlet of the Tijuana River
chronically contaminated due to ongoing sewage contamination. CLOSURES AND ADVISORIES,
supra note 29, at 1 n.1. In 2002, San Diego County led California in the total number of
sewage spills as well as in the total volume of sewage spilled. HEAL THE BAY, 13TH
ANNUAL BEACH REPORT CARD 3 (2003), available at http://www.healthebay.org/brc/annual/
2003/pdfdocs/fullreport.pdf.

30. “An advisory or warning is the placement of signs at a public beach that warns
the public against swimming and/or water contact due to the increased risk of illness. An
advisory/warning is the consequence of bacteria levels in monitoring results exceeding
State standards.” CLOSURES AND ADVISORIES, supra note 29, at 1. While the source of
the bacteria is usually unknown, it may include animal and human feces, soils, and
decaying plant matter. /d. Animal and human wastes often enter coastal waters via
sewer overflows, discharges of untreated or partially treated wastes from sewage-
treatment plants and sanitary sewers, septic system failures, and stormwater runoff from
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Coronado.”’ For instance, in April 2002, sewage spilled into the Tijuana
River on three different occasions, closing beaches in Imperial Beach for
nine days.*> The problem has become so pervasive that since 1993 the
city of San Diego “has continuously declared a local emergency
regarding, the escalated discharge of sewage across the international
border.”3?

urban, suburban, and rural areas. MARK DORFMAN, NATURAL RES. DEF. COUNCIL, TESTING
THE WATER 2002: A GUIDE TO WATER QUALITY AT VACATION BEACHES 1 (2000).
Pursuant to state law, the California Department of Health Services (DHS) promulgated
monitoring requirements for total coliform, fecal coliform, and enterococcus bacteria.
CAL. HEALTH & SAFETY CODE § 115880(c)(2) (West Supp. 2003); see CAL. CODE REGS.
tit. 17, § 7958 (2003). There were 542 bacterial exceedance advisories in San Diego
County from 2000 to 2002, resulting in 3392 days under advisory. See 3 YEAR SUMMARY,
supra note 29, at 1. For a further discussion of San Diego County’s beach monitoring
program, see infia note 34.

31. For recent data on these discharges, see sources cited supra note 29. An earlier
example occurred in late 1984 when heavy rains eventually led to the spilling of 3.5
million gallons of sewage. Beaches extending from the border north to Coronado were
quarantined by the San Diego County Department of Environmental Health. JAMIESON,
supra note 1, at 117. Another example occurred in 1980, also due to heavy rainfall.
Floods caused extensive damage to Tijuana’s sewage infrastructure and approximately
twenty-two million gallons of raw sewage flowed into the Tijuana River. Beaches from
the border to Silver Strand were quarantined throughout the summer. Id. at 111. The
city of Imperial Beach borders Mexico. National City is directly north, followed by
Coronado. For a map of these cities, the South Bay generally, and the locations of the
various treatment plants discussed in this Comment, see AGUA CLARA LLC, BAJAGUA
WASTEWATER TREATMENT AND WATER RECLAMATION PROJECT, FINAL ENVIRONMENTAL
INFORMATION DOCUMENT 1-11 fig.1.1 (1999).

32. SAN DIEGO COUNTY DEP’T OF ENVTL. HEALTH, SAN DIEGO COUNTY 2002
BEACH CLOSURE & ADVISORY REPORT 2 (2002), available at http://www.co.san-
diego.ca.us/deh/lwq/beachbay/pdf/2002a_beach_closure advisory_report.pdf (indicating
that approximately 10.5 million gallons of sewage spilled into the Tijuana River as a
result of the first spill, approximately 80,000 gallons of sewage leaked from a broken
pipe during the second spill, and an unknown amount of sewage flowed into the Tijuana
River during the third spill).

33. CITY OF SAN DIEGO, RESOLUTION NO. R-295986: RESOLUTION OF THE CITY OF
SAN DIEGO ENDORSING THE DEVELOPMENT OF A PRIVATELY FUNDED MEXICAN FACILITY
FOR SECONDARY TREATMENT OF EFFLUENT FROM THE SOUTH BAY INTERNATIONAL
WASTEWATER TREATMENT PLANT 1 (adopted Jan. 22, 2002). In response to the current
crisis and in anticipation of its continued growth, the U.S. EPA and the Comision Estatal
de Servicios Publicos de Tijuana (CESPT) began a comprehensive study known as the
Tijuana and Playas de Rosarito Potable Water and Wastewater Master Plan. This study
is intended to develop an integrated strategy to improve potable water services,
wastewater collection, and wastewater sanitation in the border region. See CAMP
DRESSER & MCKEE, ENVIRONMENTAL ASSESSMENT, DRAFT TIJUANA AND PLAYAS DE
ROSARITO POTABLE WATER AND WASTEWATER MASTER PLAN 1-2 (2003). This strategy
will play a critical role in resolving the current and future Tijuana-San Diego sewage
crisis. However, because of the sheer magnitude of cross-border sewage problems, the
study is outside the scope of this Comment.
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C. Sewage Impacts

While San Diego’s beach monitoring program®* provides some public
notice of contamination, it by no means guarantees public safety.”
People who engage in recreational activities in sewage-contaminated
water are at risk of contracting a number of infectious illnesses and
diseases.’”® In addition, the sewage spills have had a direct adverse

34.  Current federal law does not require states to administer monitoring programs
or notify the public when water quality standards are violated. Accordingly, there is a
great deal of variation in testing procedures and beach closure standards among the state
and local governments that do conduct monitoring. DORFMAN, supra note 30, at 29, 33.
The Beaches Environmental Assessment and Coastal Health Act of 2000 will change this
by requiring states to adopt uniform water quality and performance standards established
by the EPA by April 10, 2004. 33 U.S.C. § 1313(i)(1)(A) (2000). In addition, the Act
authorizes the EPA to award program grants to aid states, territories, and other
municipalities in the development of monitoring programs. Id. § 1346(b). California did
not have mandatory testing programs for its beaches until 1997. DORFMAN, supra note 30,
at 33. Since that time, the state’s beach monitoring and safety programs have been
further developed by the Clean Beaches Initiative and passage of Assembly Bills 411
and 1946 (both now codified in the California Health and Safety Code). Id. at 24. One
provision of AB 411 mandates that water samples “be conducted on at least a weekly
basis, from April 1 to October 31,” at beaches that are both (1) visited by more that
50,000 people annually and (2) located near a storm drain that flows in the summer.
CAL. HEALTH & SAFETY CODE § 115880 (4)(A)(B) (West Supp. 2003). This time period
is sometimes referred to as AB 411. HEAL THE BAY, supra note 29, at 2. While AB 411
is a step in the right direction, those who are active in the ocean during the winter or at
less frequented beaches during the summer still receive inadequate warning and
protection. This is the case in San Diego County. During AB 411, the San Diego
County Department of Environmental Health (DEH), in conjunction with five other local
wastewater authorities, collects weekly water samples from more than 110 shoreline
locations. San Diego County Department of Environmental Health, Recreational Water
Monitoring Program, at http://www.co.sandiego.ca.us/deh/lwq/beachbay/rech20monitor.html
(last visited Aug. 20, 2003) [hereinafter Water Monitoring Program]. However, during
the winter, DEH reduces the monitoring program by about seventy-two percent, and
beaches in the northern portion of the county do not receive timely information. HEAL THE
BAY, supra note 29, at 2. Fortunately, the majority of the problematic beaches in southern
San Diego are still monitored during the winter. /d.

35.  For one, the public does not always heed posted warning signs. Vandals may
also remove signs, leaving beaches temporarily without posted warnings. DEP’T OF
ENVTL. HEALTH, COUNTY OF SAN DIEGO, COUNTY OF SAN DIEGO: OCEAN ILLNESS
SURVEY RESULTS, AUGUST 1997-DECEMBER 1999, at 10 (2000). Also, beach monitoring
programs do not directly test for the presence of viruses because current testing methods are
either prohibitively expensive or logistically infeasible. HEAL THE BAY, supra note 29, at 1.

36. Polluted waters contain several disease-causing organisms called pathogens.
DORFMAN, supra note 30, at 33. Pathogens present in sewage include various bacteria,
viruses, protozoa, and worms. OFFICE OF WATER, U.S. ENVTL. PROT. AGENCY, BEFORE
YouU GO TO THE BEACH . . . 2 (1997), available at http://www.cdc.gov/healthyswimming/
pdf/epa_beachbro.pdf. Bacterial pathogens can cause gastroenteritis, typhoid fever,
septicemia (infections in the bloodstream), dysentery and cholera. Water Monitoring
Program, supra note 34. Diseases associated with viral pathogens include gastroenteritis,
severe respiratory disease, fever, rashes, paralysis, aseptic meningitis myocarditis,
respiratory and gastrointestinal infection, and infectious hepatitis (liver malfunction). Id.
Protozoa can cause cryptosporidiosis and giardiasis (including diarrhea and abdominal
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impact on San Diego’s tourism industry’’ and on the Tijuana River
estuary, a national estuarine research reserve.”® The San Diego County
Department of Environmental Health considers the estuary’s shoreline
chronically contaminated due to ongoing sewage discharges.”

The problems associated with these adverse impacts begin with
Tijuana’s elevated position relative to San Diego. The Tijuana River
flows naturally downward from Tijuana and across the border.”’ It then
passes through the Tijuana River estuary and into the Pacific Ocean.
Perhaps more importantly, near-shore ocean currents aid in bringing the
effluent northward during the winter and spring seasons.*' Sewage can
also be carried into the San Diego region during summer months by the
energy produced from southern hemisphere storms.*> These currents play

cramps), and dysentery. OFFICE OF WATER, supra, at 2. Worms are associated with digestive
disturbances, vomiting, relentless coughing, chest pain, fever, and diarrthea. Id.
“Gastroenteritis, which can also be caused by bacteria, is a common term for a variety of
diseases that can cause symptoms such as vomiting, diarrhea, stomach ache, nausea,
headache, and fever.” DOREMAN, supra note 30, at 5. Even those that do not go to the
beach may contract illnesses by eating contaminated seafood. However, harmful
biological pathogens are generally eliminated when seafood is properly cooked. Thus,
health concerns relating to sewage contamination generally only arise in the consumption of
raw seafood. Telephone Interview with Robert Romaine, Senior Environmental Health
Specialist, Department of Environmental Health, San Diego County (June 12, 2003).

37. JAMIESON, supra note 1, at 153-54. The significance of this threat becomes
apparent in looking at California’s general dependence on tourism. Tourist expenditures
in the state’s coastal counties in 1997 were approximately $37.6 billion, providing
387,530 jobs. DORFMAN, supra note 30, at 9. A 1999 study conducted by the Public
Research Institute of San Francisco State University estimated the total economic impact
that visits to California beaches have on the national economy. The study indicates that
in 1998, the employment created by tourism at California’s beaches generated $63
billion in revenue. PHILIP KING, S.F. STATE UN1V., THE FISCAL IMPACT OF BEACHES IN
CALIFORNIA 9, 11 tbl.1.8 (1999). Further, after calculating total direct, indirect, and
induced employment, the study found that California’s beaches created over 880,000
jobs nationally in 1998. Id. at9, 11 tbl.1.8.

38. U.S. ENVTL. PROT. AGENCY & INT’L BOUNDARY AND WATER COMM’N, FINAL
ENVIRONMENTAL IMPACT STATEMENT FOR THE INTERNATIONAL BOUNDARY AND WATER
COMMISSION INTERNATIONAL WASTEWATER TREATMENT PLANT AND OUTFALL FACILITIES
S-1 (1994) [hereinafter FINAL EIS]. Human and industrial wastewater has an especially
adverse impact on the estuary because it dilutes salinity levels to the extent that
indigenous species find the waters inhospitable. John Altomare, Comment, Stemming
the Flow: The Role of International Environmental Law in Seeking a Solution to the
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39. CLOSURES AND ADVISORIES, supra note 29, at 1 n.1.
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41. Id. at56.
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a major role in creating hazards to human health and in closing San Diego
area beaches.

At this point, it is certain that, in the near future, untreated and
partially treated sewage discharged from Tijuana will continue to pose
increased threats to human health, the environment, and the economy on
both sides of the border.*’ As a result, there is an urgent need for a
comprehensive solution to this sewage crisis. This solution must include
the construction of a secondary treatment facility with the capability to
treat as much sewage as possible and not only what is required under
current bilateral agreements between the United States and Mexico.*

D. A Preview of the Solution

In passing the Tijuana River Valley Estuary and Beach Sewage Cleanup
Act of 2000 (Tijuana River Act),® Congress has established a foundation
for the most comprehensive solution to date. The Act calls for the
construction of a privately funded secondary treatment*® facility built on
Mexican soil.*” Under the Act, the United States federal government,
acting by way of the U.S. International Boundary and Water
Commission (USIBWC),* is to enter into a twenty-year fee-for-services
contract with the owner of the Mexican facility.* The Act represents a
significant change in policy’® regarding the sewage issue. Previous
efforts to resolve the problem had focused on improving treatment
capabilities at the existing International Wastewater Treatment Plant
(IWTP),”" which is a facility located just north of the international

author) (explaining that while current information is limited, ocean monitoring data,
satellite images, and lifeguard reports indicate that south swells can transport effluent
plumes from Mexico into the United States).

43. This is inevitable considering that the population of Tijuana is expected to
increase from 1.3 million in 2000 to nearly 1.8 million by 2010. POPULATION DIVISION,
supra note 9, at 262. For a discussion of the health risks and adverse economic impact
of sewage-contaminated water, see supra notes 36-37.

44. Pursuant to an international agreement with Mexico, the U.S. federal
government has committed to treat twenty-five mgd of sewage to secondary levels at a
treatment facility on the U.S. side of the border. Minute No. 283 of the International
Boundary and Water Commission: Conceptual Plan for the International Solution to the
Border Sanitation Problem in San Diego, California/Tijuana, Baja California, July 2,
1990, U.S.-Mex., T.I.A.S. No. 11735, available at http://www.ibwc.state.gov/Files/minutes/
minute283.pdf [hereinafter Minute 283].

45. 22 U.S.C. § 277d-44 (2000).

46. For a definition of secondary treatment, see infi'a note 61.

47.  §277d-44(a)(1).

48. For a discussion of the USIBWC, see infia note 63.

49. §277d-44(c).

50. Minan, supra note 6, at 69-70.

51.  See AGUA CLARA LLC, supra note 31, at S-3 (indicating that the IWTP is located
on the northern side of the U.S.-Mexico border); see also Memorandum of Points and
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border and owned and operated by the USIBWC.>*

This Comment will argue for the implementation of a Mexico-based
treatment facility as required by the Tijuana River Act. As will be
shown, current treatment facilities are wholly inadequate. The IWTP
consistently fails to meet state and federal water quality standards, and
the treatment site cannot account for Tijuana’s future population growth.

Currently, the only proposal that meets the provisions of the Tijuana
River Act is the Bajagua project.>® This project is the superior alternative
for a number of key reasons. However, these benefits are best
understood after examining the alternatives, as well as the developments
that have led to the current legal and political deadlock. These developments
and alternatives are discussed in Part II. An in-depth analysis of the
Bajagua project will follow in Part III. For now, it is necessary to note
that the Bajagua project calls for the construction of a privately funded
fifty mgd secondary treatment plant in Mexico.>* This facility will account
for the future growth of the Tijuana region and the accompanying
increase in sewage production. Furthermore, it will also be capable of
providing more advanced treatment for purposes of water reclamation.

Parts IV and V will explain the legal hurdles that must be overcome in
implementing the Bajagua project. Logically divided into two
subdivisions, the first category of hurdles stems from the fact that
construction of a treatment facility in Mexico requires either the
negotiation of a new