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I. INTRODUCTION

The great surprise in actual war powers decision making of the late
1990s has been the emergence of a practically decisive, yet
constitutionally unexplored paradigm: "partial" congressional declara-
tion of war.' Presently, the Senate and the House seem to have the
function of deciding on warlike action through unmatched, "partial"
declarations; just how constitutional can this be?

In 1998, President Clinton led the nation close to a violent conflict
with Iraq, and the declination to fight, while conveniently linked to
United Nations mediation, also followed the stalling-out in the Senate of
a resolution supporting combat. Since 1997, the United States has
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1. For general treatments of the subject, see STEPHEN DYcus ET AL., NATIONAL
SECURrrY LAW (2d ed. 1997); LouIs FIsHER, PREsIDENTIAL WAR POWER (1995);
THoMAs M. FRANCK & MICHAEL J. GLENNON, FOREIGN RELATIONS AND NATIONAL
SECURITY LAW: CASES, MATERIALS AND SIMULATIONS (2d ed. 1993); JOHN NORTON
MOORE ET AL., NATIONAL SECURITY LAW (1990).

2. Subsequently, in December 1998, President Clinton did launch a major air
strike on Iraq, criticized by Congressional Republicans for its timing on the eve of the
House vote on impeachment. The December 1998 airstrike was more limited, and thus
less dependent on Congress, than what had been considered in early 1998. Miles A.



extended its military commitment to the war zone in Bosnia through the
implementation of the Dayton Accords, following the 1998 House action
which backed away from challenging the President on the commitment.'
This pattern was set by the sending of 20,000 troops to a potentially hot
war zone in Bosnia, authorized when a skeptical Congress in late 1995
agreed to vote for approval.

As far as the lay world sees it-the public, the press, the military, and
foreign nations-the American war decisions of recent years have
matched closely the extent to which Congress will give even a partial
nod to intervention. Under a constitutional analysis, however, a "partial
nod" raises problems. As a result of public and congressional
ambivalence about putting the United States military in an Eurasian war
or a Middle East conflict, no declaration of war could be, or was,
enacted in the Bosnia and Iraq situations. Yet, the partial actions of
Congress did decide several issues, most notably the muting of war
powers disputes concerning the commitment of troops in Bosnia.

How can separate and substantively different actions by the Senate
and the House be constitutionally effective? The Supreme Court in INS
v. Chadha4 adopted a formalistic analysis that separate action by the
House and the Senate short of enactment cannot have legal effect. In the
absence of a viable set of concepts, Chadha might reduce what the
Congress did regarding Bosnia to some kind of signal about public
opinion, a Gallup Poll in .fancy dress, not an integral part of
constitutional war powers. Yet, the Bosnia war decisions followed full-
scale congressional debates which were not just about polls or public
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Cassata, Congress Finds Its Resolve As Iraq Crisis Cools Off, 56 CONG. Q. WKLY. REP.
577 (Mar. 7, 1998) [hereinafter Cassata, Congressional Resolve]; Donna Cassata &
Chuck McCutcheon, Public's Worries About Iraq Policy Echo Concerns in Congress, 56
CONG. Q. WKLY. REP. 448 (Feb. 21, 1998) [hereinafter Cassata & McCutcheon, Public's
Worries]; Donna Cassata, 'Big Stick' Approach to Iraq Masks Uncertainty on Hill, 56
CONG. Q. WKLY. REP. 326 (Feb. 7, 1998) [hereinafter Cassata, Big Stick].

3. For the 1998 House action and its 1997 background, see Miles A. Pomper,
House Shies Away From Conflict With Clinton Over War Powers, 56 CONG. Q. WKLY.
REP. 760 (Mar. 21, 1998); Pat Towell, Hill Unlikely To Block Extension Of Bosnia
Deployment, 55 CONG. Q. WiaY. REP. 3134 (Dec. 20, 1997); Issue: Bosnia, 55 CONG. Q.
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Graham, House Backs June 1998 Funding Cutoff for U.S. Peacekeeping Troops in
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on Road-Building, Immigrant Issues in Supplemental Funding Bill, WASH. PosT, May 8,
1997, at A7. For the leading constitutional criticism of President Clinton's steps, see
Louis Fisher, Sidestepping Congress: Presidents Acting Under the UN and NATO, 47
CASE W. REs. L. REv. 1237, 1272-76 (1997); Louis Fisher, The Bosnia Commitment:
Binding the United States by Unilateral Executive Action, LEGAL TIMES, Mar. 11, 1996,
at 22 [hereinafter Fisher, The Bosnia Commitment].

4. 462 U.S. 919 (1983).
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opinion, but about the constitutional necessity of congressional
authorization before the exercise of war powers. As the second decade
of the post-Cold War era approaches, war powers theory must advance
beyond its past analytical apparatus, beyond the concepts, polarities, and
disputes of the Cold War. It must catch up with how the Gulf War of
1991, the Somalia intervention in 1992-93,5 and the Haiti intervention of
19946 marked both the emergence of new issues in foreign affairs and
bases for military intervention.

The end of the presidentially-directed confrontation with the Soviet
Union changed the presidential-congressional interaction over war
powers, which had been focused upon weighing vigorous presidential
claims of unilateral power in the face of affirmative congressional
resistance. A public that had largely trusted presidents to confront the
Soviet Union without close congressional checking, notwithstanding the
exceptions of the Vietnam War, the Iran-contra affair7 and the War
Powers Resolution,8 now wanted presidents to avoid global interventions

5. For discussions of the justifications for the Somalia interventions, see
Christopher A. Ford, War Powers as We Live Them: Congressional-Executive
Bargaining Under the Shadow of the War Powers Resolution, 11 J.L. & POL. 609, 678-
700 (1995); David Kaye, Are There Limits to Military Alliance? Presidential Power to
Place American Troops Under Non-American Commanders, 5 TRANSNAT'L L. &
CONTEMP. PROBs. 399, 441-43 (1995); Gary M. Stem & Morton H. Halperin, Common
Ground, in THE U.S. CONSTITUTION AND THE PowER TO (O TO WAR 167, 172-73 (Gary
M. Stem & Morton H. Halperin eds., 1994).

6. For discussions of the justifications for the Haiti interventions, see Lori Fisler
Damrosch, The Constitutional Responsibility of Congress for Military Engagements, 89
AM. J. INT'L L. 58 (1995); Mark T. Uyeda, Note, Presidential Prerogative Under the
Constitution to Deploy U.S. Military Forces in Low-Intensity Conflict, 44 DuKE L.J. 777,
824-27 (1995); August 24, 1994, correspondence with Assistant Attorney General
regarding the legality of United States military action in Haiti, reprinted in Marian Nash,
Contemporary Practice of the United States Relating to International Law, 89 AM. J.
INT'L L. 96, 127 (1995). Regarding the background to the intervention, see Harold
Hongju Koh, The "Haiti Paradigm" in United States Human Rights Policy, 103 YALE
L.L 2391 (1994).

7. See, e.g., Harold Hongju Koh, Why the President (Almost) Always Wins in
Foreign Affairs: Lessons of the Iran-Contra Affair, 97 YALE L.J. 1255 (1988); G. Hr.
Wolohojian, Note, The Boland Amendments and Foreign Affairs Deference, 88 COLUM.
L. REV. 1534 (1988); Neal E. Devins, Regulation of Government Agencies Through
Limitation Riders, 1987 DuKE L.. 456 (1987).

8. For discussions regarding the War Powers Resolution, see JOHN HART ELY,
WAR AND REsPONsIBILrrY (1993); Peter M. Shane, Learning McNamara's Lessons: How
the War Powers Resolution Advances the Rule of Law, 47 CASE W. RES. L. REv. 1281
(1997); Ronald D. Rotunda, The War Powers Act in Perspective, 2 MICH. L. & POL'Y
REV. 1 (1997); Philip Bobbitt, War Powers: An Essay On John Hart Ely's War and
Responsibility, 92 MICH. L. REv. 1364 (1994); Note, Realism, Liberalism, and the War



unless Congress also took responsibility. In the Clinton years, Congress
has indeed exercised great power over defense and intelligence decision
making through oversight of the executive branch.9 In addition, the
considerable legal thought about justifying intervention pursuant to
United Nations approval ° further marks the challenge concerning
congressional authorization.

Both President Bush in the Gulf War" and President Clinton in Bosnia
and Iraq have moved toward a new paradigm for presidential-
congressional interaction about war decisions, aligning themselves with,
rather than against, the powerful argument that Congress should take
responsibility. Each President submitted his defining military action to
Congress along with a request for congressional approval in advance.
Thus, this post-Cold War paradigm for momentous, highly publicized
congressional debates characterizes the present arena for resolving the
questions about putting the military in harm's way.

In a constitutionally neat world, these congressional debates would
often end with Congress authorizing such action by a declaration of war
or its equivalent: a measure passed by both Houses of Congress (i.e.,
satisfying bicameralism) and presented to the President for his signature
(i.e., satisfying presentment), as Congress must do to make law on

Powers Resolution, 102 HARV. L. REV. 637 (1989); John Hart Ely, Suppose Congress
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REV. 435 (1994); Charles E. Edgar, United States Use of Armed Force Under the United
Nations... Who's In Charge?, 10 J.L. & POL., 299 (1993); Jane E. Stromseth,
Rethinking War Powers: Congress, the President, and the United Nations, 81 GEo. L.J.
597 (1993); Michael J. Glennon & Allison R. Hayward, Collective Security and the
Constitution: Can the Commander in Chief Power Be Delegated to the United Nations?,
82 GEO. L.J. 1573 (1994).

11. See generally THE PRSIDENCY AND THE PERSIAN GULF WAR (Marcia Lynn
Whicker et al. eds., 1993); Jane E. Stromseth, Understanding Constitutional War Powers
Today: Why Methodology Matters, 106 YALE L.L 845 (1996) (book review); Peter
Raven-Hansen & William C. Banks, From Vietnam to Desert Shield: The Commander in
Chiefs Spending Power, 81 IOWA L. Rv. 79 (1995); Glennon & Hayward, supra note
10; W. Michael Reisman, Some Lessons from Iraq: International Law and Democratic
Politics, 16 YALE J. INT'L L. 203 (1991); Michael J. Glennon, The Constitution and
Chapter VII of the United Nations Charter, 85 AM. . INT'L L. 74 (1991).
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domestic issues.12  However, an ambivalent public has not pushed
Congress into full enactments. Rather, the Senate and House have
adopted only "partial" actions, which are characterized as actions either
short of enactment or actions resulting in non-binding expressions of the
sense of Congress.

Why should "partial" congressional actions have any legal effect
regarding the constitutional power of a President to make war powers
decisions? This Article seeks to bridge the gap between the strong
formalist reasons to deem "partial" congressional action completely
without effect and the strong functional reasons to accord significance to
"partial" congressional actions within a context of a shared presidential-
congressional war power.1

Part I of this Article provides a concrete description of the sequence
of events in Washington by which the Bosnia and Iraq actions came to
highly visible legislative debates. In 1998, President Clinton threatened
conflict with Iraq over its resistance to weapons inspections, but the
Senate failed to adopt a resolution of support. In late 1995, President
Clinton agreed to request congressional action before sending troops to
Bosnia for NATO implementation of the Dayton Accords. While both
chambers rejected measures to cut off appropriated funds, the Senate
adopted a conditional measure approving the mission, and the House
adopted a resolution that merely supported sending United States forces
being sent. Part I also draws on the House's extensive 1997 report of
its "Bosniagate" Committee, on which my role as counsel 4 permitted

12. For the early Supreme Court cases, see Little v. Barreme, 6 U.S. (2 Cranch)
170 (1804); Bas v. Tingy, 4 U.S. (4 Dali.) 37 (1800); Talbot v. Seeman, 5 U.S. (1 Cranch)
1 (1801). A list prepared for Congress in 1973 found more than thirty instances of
statutory authorization for war activity. See Peter Raven-Hansen, Constitutional
Constraints: The War Clause, in THE U.S. CONSTrrurION AND THE POWER TO GO TO
WAR, supra note 5, at 29, 33.

13. For a fine recent treatment of the validity of Congressional-Presidential
interaction, see John 0. McGinnis, The Spontaneous Order of War Powers, 47 CASE W.
RES. L. REV. 1317 (1997). For discussions of formalism and functionalism in separation
of powers, see Michael L. Yoder, Note, Separation of Powers: No Longer Simply
Hanging in the Balance, 79 GEO. L.J. 173 (1990); Peter L. Strauss, Formal and
Functional Approaches to Separation-of-Powers Questions: A Foolish Inconsistency?,
72 CORNELL L. REv. 488 (1987); Thomas 0. Sargentich, The Contemporary Debate
About Legislative-Executive Separation of Powers, 72 CORNELL L. REv. 430 (1987).

14. Regarding the Bosniagate investigation, see COMM. ON INT'L REL., 104TH
CONG., 2D SESS., FINAL REPORT OF THE SELECT SUBCOMMITTEE TO INVESTIGATE THE
UNITED STATES ROLE IN IRANIAN ARMS TRANSFERS TO CROATIA AND BOSNIA (Comm.
Print 1997) (hereinafter House Bosniagate Report). I served as deputy minority counsel.
The investigation, conducted in 1996, focused on allegations as to United States
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scrutiny of the change in presidential-congressional national security
interactions since my previous Congressional service.'5

Part III distinguishes three different conceptual theories for the
constitutional war powers significance of the Senate and House
measures on Bosnia that fell short of enactment. For all three theories,
the starting point is Justice Jackson's "zone of twilight" analysis in
Youngstown Co. v. Sawyer,6 a functionalist explication of a shared war
power. Of the three theories, perhaps the conceptual approach most
rooted in traditional judicial opinions looks at the background of annual
military appropriations. 7 Today's war actions receive funding from
appropriations in which an ambivalent Congress neither expressly
authorizes, nor expressly cuts off, funding for particular interventions.
Actions by Congress short of enactment may elucidate the intent of

diplomatic interactions relating to Bosnia obtaining arms from Iran. It did not primarily
concern the Congressional action on sending troops to Bosnia after the Dayton Accords,
but it did chronicle the whole pertinent history. Because of the time required for
declassification, the report, completed in October 1996, has only been released in 1997.

15. As Solicitor of the House of Representatives, the author personally represented
the House of Representatives in a number of constitutional cases on national security.
See, e.g., American Foreign Serv. Ass'n v. Garfinkel, 490 U.S. 153 (1989) (vacating
ruling striking down as unconstitutional a classified information provision in an
appropriation bill), on remand 732 F. Supp. 13 (D.D.C. 1990). As Special Deputy Chief
Counsel on the House Iran-contra Committee, I co-authored the chapter in the committee
report on the Boland Amendments. See HOUSE COMM. TO INVEsTGATE COVERT ARMS
TRANSACTIONS WITH IRAN & SENATE COMM. ON SECRET MILITARY ASSISTANCE TO IRAN
AND THE NICARAGUAN OPPOSmON, 100TH CONG., 1ST SESS., REPORT OF THE

CONGRESSIONAL COMMITTEES INVESTIGATING THE IRAN-CONTRA AFFAIR (Comm. Print
1987)[hereinafter IRAN-CONTRA REPORT]. For previous writings drawing on such
service, see CHARLES TIEFER, THE SEMI-SOVEREIGN PRESIDENCY 119-136 (1994);
George W. Van Cleve & Charles Tiefer, Navigating the Shoals of "Use" Immunity and
Secret International Enterprises in Major Congressional Investigations: Lessons of the
Iran-Contra Affair, 55 Mo. L. REv. 43 (1990); Charles Tiefer, The FAS Proposal: Valid
Check or Unconstitutional Veto?, in FIRST USE OF NucLEAR WEAPONS: UNDER THE
CONsTuTiON, WHO DECIDES? (Peter Raven-Hansen ed., 1987).

16. 343 U.S. 579 (1952). Justice Jackson's "zone of twilight" analysis has been
recognized in other current contexts, such as the 1995 Mexican peso bail-out, as befitting
the post-Cold War situation of presidents who propose national security actions that
elicit neither clear authorization nor clear prohibition from a Congress, and a public,
ambivalent about foreign involvements. See, e.g., Russell Dean Covey, Note,
Adventures in the Zone of Twilight: Separation of Powers and National Economic
Security in the Mexican Bailout, 105 YALE L.J., 1311 (1996); James D. Humphrey II,
Note, Foreign Affairs Powers and "The First Crisis of the 21st Century": Congressional
vs. Executive Authority and the Stabilization Plan for Mexico, 17 MICH. J. INT'L L. 181
(1995).

17. Judicial opinions on the Indochina War exemplify this conceptual approach,
which is developed further in articles explaining the appropriations power. See, e.g.,
DaCosta v. Laird, 471 F.2d 1146, 1157 (2d Cir. 1973); DaCosta v. Laird, 448 F.2d 1.368,
1369 (2d Cir. 1971); Orlando v. Laird, 443 F.2d 1039, 1042 (2d Cir. 1971); Mitchell v.
Laird, 488 F.2d 611, 615 (D.C. Cir. 1973); Peter Raven-Hansen & William C. Banks,
Pulling the Purse Strings of the Commander in Chief, 80 VA. L. REv. 833 (1994); Kate
Stith, Congress' Power of the Purse, 97 YALE L.J. 1343 (1988).
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congressional appropriations, particularly because of the established,
albeit obscure, significance of "partial" congressional actions in
approving between-enactment spending. A second and distinct
conceptual line focuses on the interactive system of presidential requests
for congressional approval. Formal and express presidential requests for
congressional approval, like President Bush's in 1991 and President
Clinton's in 1995, may bestow or confirm the legal significance of the
corresponding congressional "partial" approval actions. Finally,
Congress may take legally significant positions, even apart from a
presidential request. Understanding the tradition of such congressional
position-taking represents in some respects the ultimate challenge in this
area of constitutional analysis.

With these three theories elaborated, Part IV seeks to integrate key
additional elements into a general post-Cold War paradigm. It turns to
the puzzling relation of the United Nations, as well as other treaty
organizations like NATO, to the American constitutional processes,
again seeking to bridge the gap between formalist rigidity and
functionalist reality. In addition to the background of appropriations, the
background of international agreements can provide a context by which
functional congressional approval, though not formally an enactment,
can have constitutional significance. The discussion appropriately turns
to the criteria of bicameral congressional "responsibility," that is,
whether both chambers of Congress have taken responsibility for war
decisions, even when they have not produced a formal enactment. Part
V concludes by setting forth how these new theories of presidential-
congressional interaction may apply to new cases at the start of the next
century. Although the 1999 NATO air campaign against Serbia post-
dates the writing of this article, the analysis in this article may
appropriately be applied to that action. To do this, the analysis would be
applied to two series of Congressional actions: the Senate and House
votes on the air campaign; and, the Congressional enactment of the

18. Regarding ratification in the war powers context, see the Prize Cases, 67 U.S.
(2 Black) 635, 671 (1862) (congressional ratification, after the fact, of President
Lincoln's initial war powers actions at the start of the Civil War); Youngstown, 343 U.S.
at 611 (Frankfurter, J., concurring). Regarding interpreting congressional silence and the
significance of actions short of enactment in other national security contexts, see Haig v.
Agee, 453 U.S. 280, 300 (1981) (citing Zemel v. Rusk, 381 U.S. 1, 11 (1965)). See also
William N. Eskridge, Jr., Interpreting Legislative Inaction, 87 MIcH. L. REV. 67 (1988);
John C. Grabow, Congressional Silence and the Search for Legislative Intent: A Venture
into "Speculative Unrealities," 64 B.U. L. REV. 737 (1985).



emergency supplemental appropriation relating to, but well after the
beginning of the air campaign.

II. CONGRESSIONAL ACTION IN THE LATE 1990s

A. Iraq and Bosnia in 1997-98

The Iraq crisis came to a sudden peak in 1998, and muted
congressional signals played a significant role in the outcome of military
action. In late 1997, Saddam Hussein defied the world community by
refusing to allow international inspectors to examine Iraq's nuclear,
chemical, and biological weapons programs. President Clinton moved
toward a full-scale war action against Iraq, with a likelihood of
significant United States military casualties. Initially, Congress seemed
likely to enact a resolution in support of military action, but Senate
dissenters made debate over the resolution a vehicle for congressional
involvement in the decision.'9 Senate resistance to the resolution,
drawing on fears that Saddam Hussein would survive in power and that
few allies were giving the United States support, expressed itself in
disputes over the resolution's wording. Amidst increasing
congressional criticism of the proposed action, the Senate refused to pass
the resolution before a lengthy recess.2' This reluctance served as a point
of articulation for public concern, pressuring the Clinton Administration
into being receptive to a face-saving peaceful mediation by Secretary
General Kofi Annan.2 In the end, Congress had neither approved nor
disapproved military action, but its manifest ambivalence had likely
discouraged,' if not prevented, war.

Congressional debates over Bosnia, which were much more protracted
than the Iraq debates, served as a way for the President to gauge whether
a military commitment could continue. In 1997, President Clinton's
proposal to extend the United States military commitment to Bosnia past
its June 30, 1998, exit date drew extensive congressional criticism in
hearings and elsewhere.24 The House had written funding cutoffs of June

19. See Donna Cassata, Cleland Warns Against Repeating Tonkin Gulf Mistake, 56
CONG. Q. WKLY. REP. 247 (Jan. 31, 1998).

20. See generally Cassata, Big Stick, supra note 2.
21. See Donna Cassata & Pat Towell, Doubts About Clinton's Strategy Stall Iraq

Resolution, 56 CONG. Q. WKLY. REP. 397 (Feb. 14, 1998).
22. See Cassata & McCutcheon, Public's Worries, supra note 2.
23. See Cassata, Congressional Resolve, supra note 2.
24. See The U.S. Role in Bosnia: Hearings Before the House Committee on

International Relations, 105th Cong., 1st Sess. (Nov. 7, 1997) available at 1997 WL
697759 (F.D.C.H.); Kay Bailey Hutchison, The Bosnia Puzzle Needs a New Solution,
N.Y. TraMs, Sept. 11, 1997, at A31 (opinion editorial by Senator); Bradley Graham,
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30, 1998 for the Bosnia mission after June 30, 1998, into the defense
authorization and appropriation bills, but the final version of these bills
allowed the President to waive that prohibition. 5 In March of 1998,
House members seeking a War Powers Resolution test of the Bosnia
commitment forced a vote on the House floor, but their proposal was
defeated.26

B. Bosnia in 1995

Because the congressional debates in 1995 produced an actual military
commitment based on differing Senate and House actions, these debates
warrant a more detailed exploration.

1. The Route to Action, Up to the Dayton Accords

Following the collapse of Yugoslavia in 1991, fighting broke out in
Bosnia between the weak Bosnian government forces and a powerful,
Serbian supported, Bosnian army, which is now charged with war crimes
against the Bosnian Muslim population.27 While President Bush kept the
United States out of the war, Presidential candidate Clinton campaigned
in 1992 on a promise of greater American military involvement in
Bosnia.? Early in 1993, the new Clinton Administration expressed the
possibility of a commitment of U.S. troops to enforce an eventual
agreement under the auspices of the United Nations.29

House Backs June 1998 Funding Cutofffor U.S. Peacekeeping Troops in Bosnia, WASH.
POST, June 25, 1997, at A6; Helen Dewar & Joby Warrick, Senate Acts on Road-
Building, Immigrant Issues in Supplemental Funding Bill, WASH. POST, May 8, 1997, at
A7.

25. See Pat Towell, Hill Unlikely to Block Extension of Bosnia Deployment, 55
CONG. Q. WKLY. REP. 3134 (Dec. 20, 1997); Issue: Bosnia, 55 CONG. Q. WKLY. REP.
3020 (Dec. 6, 1997) (describing House and Senate votes in 1997); Bradley Graham, Hill
Negotiators' Bosnia Exit Date May Leave Clinton an Option for Extension, WASH. POST,
Sept. 20, 1997, at A8.

Of course, there has been some powerfully articulated criticism. For the leading legal
criticism of President Clinton's steps, see Fisher, The Bosnia Commitment, supra note 3;
President Clinton Extends U.S. Bosnia Commitment, 54 CONG. Q. WKLY. REP. 3284
(Nov. 16, 1996).

26. See Pomper, supra note 3; House Rejects Bosnia Resolution, WASH. POST,
Mar. 19, 1998, at A4 (item in brief without author).

27. See House Bosniagate Report, supra note 14, at 263-64, 267-68.
28. Id. at 275.
29. See Barton Gellman & Ann Devroy, U.S. May Offer Troops for Bosnia, WASH.

POST, Feb. 10, 1993, at Al; Peter Rodman, Before We Land Troops in Bosnia, WASH.
POST, Oct. 6, 1995, at A25; David C. Gompert, The United States and Yugoslavia's
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As a practical matter, the intervention in Somalia dealt a heavy blow
to the theory of a "United Nations" route to a Bosnia commitment."
Reflecting the changed climate, the Clinton Administration approached
the military intervention in Haiti by turning away from a claim of
unilateral presidential power to implement United Nations resolutions
and, instead, using justifications in terms of congressional will. 1 The
1994 election of a Republican majority in Congress cemented the
opposition to unilateral presidential commitment decisions, especially
those justified by inclusion in United Nations peacemaking forces.32

Yet, in the face of new Bosnia Serb assaults on designated safe areas
for Bosnian Muslims, the United States participated in a series of NATO
air strikes against Bosnian Serb forces, with a particularly effective
series starting on August 29, 1995.33 Shortly thereafter, a United States
troop commitment in support of an anticipated peace agreement 4 had to

Wars, in THE WORLD AND YUGOSLAVIA'S WARS 122, 137 (Richard H. Ullman ed.,
1996); Andrew K. Schiff, Note, The War Powers Resolution: From the Halls of
Congress to the Hills of Bosnia, Inertia Should Give Way to Post-Cold War Reality, 11
AM. U. J. INT'L L. & POL'Y 877, 903 (1996). At that time, President Clinton was
promoting, with a directive on the concept of "peace operations," the justification of
American military commitments, not by individual congressionally enacted
authorizations, but pursuant to the imprimatur of United Nations resolutions. On May 3,
1994, President Clinton signed Presidential Decision Directive 25 (PDD-25) regarding
U.S. policy on multilateral peace operations. See Clinton Signs New Peacekeeping
Policy, Inter Press Serv., May 5, 1994, available in LEXIS, News Library, Archives File.

30. See generally Sean D. Murphy, Nation-Building: A Look at Somalia, 3 TUL. I.
INT'L & COmP. L. 19 (1994); Rajendra Ramlogan, Towards a New Vision of World
Security: The United Nations Security Council and the Lessons of Somalia, 16 Hous. J.
INT'L L. 213 (1993). That commitment, launched by President Bush in 1992 and
continued by President Clinton, floundered and never recovered from a change in
mission, a bloody ambush of United States troops, and the televised image of a dead
American soldier dragged by a jeering crowd before television cameras in Mogadishu.
Polls showed limited American public support for committing troops to Bosnia, even
lower if they went under the command of the United Nations. See Richard Sobel, U.S.
and European Attitudes toward Intervention in the Former Yugoslavia: Mourir pour la
Bosnie?, in THE WORLD AND YuGosLAvIA's WARs 145, 147-50 (Richard H. Ullman ed.,
1996).

31. See Walter Dellinger, After the Cold War: Presidential Power and the Use of
Military Force, 50 U. MIAI L. REV. 107, 110 (1995); Damrosch, supra note 6, at 61-67;
Uyeda, supra note 6, at 824-27; Word for Word: A President's Ability to Declare War,
N.Y. TIMES, Sept. 30, 1994, at A29; FISHER, supra note 1, at 154-57.

32. A set of House committees issued reports in opposition to American troops
serving under United Nations command in particular. See H.R. REP. No. 104-18, pt. 1,
at 24-26 (1996) (National Defense Authorization Act for Fiscal Year 1996); H.R. REP.
No. 104-18, pt. 2, at 19-20 (1996) (Cuban Liberty and Democratic Solidarity Act of
1996); H.R. REP. No. 104-18, pt. 3, at 4-6 (1996) (Intelligence Authorization Act for
Fiscal Year 1997).

33. See House Bosniagate Report, supra note 14, at 290.
34. The air strikes led to diplomatic progress. There was a tentative outline of a

Bosnian peace agreement by September 7, and a suspension of the bombing in mid-
September. See ELizABE DmREW, SHowDowN 254 (1996).
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be decided upon. Practically, this meant deciding whether or not to send
20,000 American troops to the Bosnian war zone as part of an overall
NATO led Implementation Force. 5

Not surprisingly, the season of significant congressional actions on
Bosnia opened in September of 1995 when the House passed an
appropriations limitation, the Neumann Amendment, that prohibited
funds for any new Bosnia operations.36 On September 29, the Senate
passed by a 94 to 2 vote an amendment against funds for Bosnia combat
deployments unless Congress gave advance approval 3 7 Additional
House opposition followed this amendment. On October 19, President

35. Considering the fierce fighting and the intense hostility, in particular, of
Bosnian Serbs towards outside military forces, American military casualties were a
distinct possibility. Moreover, the deployment amounted to the first sending of
American land forces into a European combat zone since World War II, falling quite
outside the pattern of authorizations.

36. The House adopted the amendment by voice vote, to the FY 1996 Department
of Defense Appropriations Bill (H.R. 2126), when it was offered by Representative Mark
Neumann. See Dana Priest, Republicans Voice Objections to U.S. Ground Troops in
Bosnia, WASH POST, Sept. 22, 1995, at A14. In conference the amendment was softened
to a sense-of-the-Congress provision for the President to consult with Congress. 141
Cong. Rec. H9465 (daily ed Sept. 25, 1995) (test of section 8124: "It is the sense of
Congress that none of the funds... shall be obligated.., for the deployment.., of
United States Armed Forces in any peacekeeping operation in Bosnia-Herzegovina,
unless such deployment or participation is specifically authorized by a law enacted after
the date of enactment of this Act ... ."). The House rejected the conference report on
September 29 and the substitute conference report did not include language on Bosnia.
141 Cong. Rec. S17169 (daily ed. Nov. 16, 1995) (discussing that "policy statements on
Bosnia... have been eliminated.").

37. See Carroll J. Doherty, Lawmakers Wary of Balkan Role, 53 CONG. Q. WxLY.
REP. 3018 (Sept. 30, 1995). In mid-October, congressional hearings gave a hostile
reception to Clinton Administration spokespersons planning a land deployment in
support of an anticipated peace agreement. See Pat Towell, Hearings Fail to Win
Support for Peacekeeping Mission, 53 CONG. Q. WKLY. REP. 3217 (Oct. 21, 1995).
Secretary Christopher testified before the Senate Foreign Relations Committee, drawing
intense bipartisan opposition, that the President not only would not be "bound" by a
congressional ban on deployment, but even that he would not seek Congress's prior
approval, only "welcome" it. See Dana Priest, President Not 'Bound' by Hill on
Deploying Troops, Christopher Says, WASH. POST, Oct. 18, 1995, at A27. See generally
Warren Christopher, U.S. Forces in Bosnia: Hearings Before the House Comm. on
National Security, 104th Cong., 1st Sess. (Oct. 18, 1995), available at 1995 WL
610504 (F.D.C.H.) (Secretary Christopher's prepared statement); Warren Christopher,
U.S. Forces in Bosnia: Hearings Before the Senate Foreign Relations Committee, 104th
Cong., 1st Sess. (Oct. 17, 1995), available at 1995 WL 610422 (F.D.C.H.) (Secretary
Christopher's prepared statement).

38. On October 30, the House passed H. Res. 247 by 315-103, expressing the
sense of the House against deployment unless Congress gave advance approval, with
even tougher blocking actions planned. See Pat Towell, House Opposes Peacekeeping
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Clinton stated in a letter to the Senate that he "would welcome,
encourage and, at the appropriate time, request an expression of support
by Congress" for a troop commitment. 9 When President Clinton
received the Balkan leaders at the convening of the Dayton talks, he
reiterated that he would seek a resolution of support from Congress.4

2. Request and Partial Authorization

By mid-November of 1995, the press recognized that "President
Clinton hope[d] to copy the success with legislators that George Bush
had in the run-up to the Persian Gulf War five years ago 4 by using the
same type of approach to Congress.42  President Clinton began
implementing by formal and concrete steps, his quest for congressional
action.4 ' He made his formal request with a nine-page letter to Speaker
Gingrich that promised he would ask for a "congressional expression of
support" upon a Dayton agreement." Equally as important, the
President took a crucial step regarding the defense appropriation bill for
fiscal year 1996, which was then in conference. 5  In high-level

Role, Delays Vote on Cutoff of Funds, 53 CONG. Q. WKLY. REP. 3390 (Nov. 4, 1995);
Rowan Scarborough & Paul Bedard, Clinton Not Backing Off on Bosnia: House
Democrats' Message Fails to Dampen His Resolve, WASH. TWMES, Nov. 1, 1995, at Al.
On November 8, the House Republican Conference overwhelmingly approved a
resolution calling for "prompt" House action to block deployment. See Pat Towell,
White House Tries To Head Off Hill Curbs on Peacekeeping, 53 CONG. Q. WKLY. REP.
3467 (Nov. 11, 1995).

39. Dana Priest, President to Ask for Bosnia Vote, WASH. POST, Oct. 21, 1995, at
Al (citations omitted). The letter had been sent to former Senate Majority Leader
Robert C. Byrd, who responded encouragingly to the letter, indicating on October 20 that
the President had earned a delay in any premature Senate expression against troop
deployment. See Pat Towell, U.S. Readies for Peace Talks; Lawmakers Remain Wary,
53 CoNG. Q. WKLY. REP. 3319 (Oct. 28, 1995).

40. See John F. Harris, Clinton Asserts Role for U.S. Troops, WASH. POST, Nov. 1,
1995, at A23.

41. Helen Dewar, In Bid for Hill Backing on Troops, Clinton Faces Tougher Task
than Bush, WASH. POST, Nov. 14, 1995, at A9; see also Michael Dobbs & Thomas W.
Lippman, Cost of U.S. Bosnia Force Put at $1.5 Billion, WASH. POST, Nov. 15, 1995, at
A21.

42. TIEFER, THE SEMI-SOVEREIGN PRESIDENCY, supra note 15, at 130.
43. On October 6, he gave a major policy address that he would "want and

welcome" Congressional support. Carroll . Doherty, Clinton Vow to Provide Troops
Revives War Powers Conflict, 53 CONG. Q. WKLY. REP. 3158 (Oct. 14, 1995).

44. See Dobbs & Lippman, supra note 41. The President assured Congress a
"timely opportunity" to review the issue, which the White House clarified as meaning no
military action would occur without Congress having a two week period to deliberate
and to vote. Id.

45. Following the congressional budget plan, which differed sharply from the
President's proposal, Congress had developed a defense spending bill $7 billion above
the President's request, which the President had threatened to veto. Congressional
Republicans had vowed such a veto would draw a bill back from Congress precluding a
Bosnian deployment by a binding cut-off of funding. See Rowan Scarborough, Congress
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appropriations maneuvers, the President avoided clashing with Congress
by offering to back away from his veto threat if some of the funds would
pay for the Bosnia deployment." On December 1, President Clinton let
the bill become law, with an extra $7 billion over and above his budget
request, and without his signature.47

The President's position sent the Senate and the House in different
directions. Often in war decisions, one chamber has been markedly less
eager than the other. This congressional division can be traced from the
Spanish-American War in 1898, to World War I,1 ' and to the Persian
Gulf War in 1991.' 9 In an impressive demonstration of leadership,
Senate Majority Leader Dole developed his own approach to bring his
chamber toward authorizing the Bosnian commitment. His strategy of
conditional approval,50 drawing on a historic congressional conditioning
power," served many purposes. It established that the Senate exercises a
share of decision-shaping power, which is registered by congressionally
drafted measures, not by mere presidential assurances.52 From such

Unlikely to Block Troops, WASH. TIMES, Nov. 28, 1995, at Al.
46. See John F. Harris & Helen Dewar, Clinton Bargains Defense Funds for

Support on Bosnia, WASH. POST, Nov. 29, 1995, at A30.
47. See Pat Towell, Congress Reluctantly Acquiesces In Peacekeeping Mission, 53

CONG. Q. WKLY. REP. 3668, 3669 (Dec. 2, 1995). In that period of especially fierce
budget veto-bargaining between the President and Congress, this was the most striking
point upon which the President yielded. For an analysis of this veto-bargaining period of
the budget battle, see Charles Tiefer, "Budgetized" Health Entitlements and the Fiscal
Constitution in Congress's 1995-1996 Budget Battle, 33 HARV. J. ON LEGIS. 411,438-40
(1996).

48. In one historic incident, the inexorable American movement toward entry into
World War I, forwarded when the House voted 403 to 13 to enact authority sought by
President Wilson for arming American ships against German submarines, was stopped
cold, at least temporarily, when Senate opponents filibustered the bill until the session's
adjournment. See FISHER, supra note 1, at 56-57; FRANcis D. WoRMuT & EDWIN B.
FRImAGE, TO CHAIN THE DOG OF WAR 80 (1986).

49. In 1898, the House approved the declaration of war by huge margins (325-19
and 311-6) while the Senate approved the declaration by a mere 42 to 35 vote. See
FISHER, supra note 1, at 43. In 1991, the House approved the Persian Gulf War
Resolution by a comfortable margin, while it barely passed in the Senate by 53 to 47.
See TIEFER, THE SEMI-SOVEREIGN PRESIDENCY, supra note 15, at 133.

50. See Towell, supra note 47, at 3669-71.
51. While some authorizations, from the War of 1812 to the declarations in World

War II, have been unconditional, observers count at least four conditional congressional
authorizations in the 19th century, including the commencement of the Spanish-
American War by an 1898 resolution authorizing hostilities against Spain if it did not
withdraw from Cuba. See WORMuTm & FIRMAGE, supra note 48, at 56-57.

52. See Pat Towell, Congress Torn Over Response as Deployment Begins, 53
CONG. Q. WKLY. REP. 3750, 3750-52 (Dec. 9, 1995).



congressional conditions came the major 1996-98 equip-and-train
program.

3

In the House, the issue of congressional support caused a striking
fissure to open. On one side, Speaker Gingrich announced in late
November that he had an "open mind&' ' concerning House approval of
the Bosnia deployment, intimating he might let the President win a vote.
At the same time, Senate Majority Leader Dole also made a subtle pitch
to support the President.55 On the other side, House majority party
antagonism to the military commitment remained intense, particularly
among junior members. 6

On November 27, President Clinton made a televised address in
support of the deployment, which itself was an implicit concession to the
congressional role, particularly because the address was coordinated
with the heavy lobbying of Congress.57  Significantly, 58 the President
emphasized that NATO, under an American general, 9 provided the

53. In brief, Senator Dole's drafting of the resolution moved toward the United
States troop role sticking to pure military work, not the "nation-building" part of the
Dayton Accords, and, required that the Bosnian Muslims be armed and trained.
Regarding the "equip and train" program and its origin in a Senate condition, see Tracy
Wilkinson, U.S. to Provide Bosnia 116 Heavy Cannons, WASH. POST, May 10, 1997, at
A22.

54. Carla Anne Robbins & Hilary Stout, Clinton Outlines Case for Sending Troops
to Bosnia, WALL. ST. J., Nov. 28, 1995, at A16.

55. By Majority Leader Dole having the Senate take up first, on November 17, a
measure to cut off funds for the Bosnia deployment-with the correct anticipation that
the Senate would defeat the measure-Dole made a subtle multi-level pitch for
approving the deployment. The Majority Leader's approach was quoted and analyzed as
follows:

[Bly demonstrating that more radical efforts [to cut off funds for deployment]
face a dead end in the Senate, Dole hopes to encourage more House
Republicans to line up behind a resolution that conditionally backs the troops.

"It may help us in our final efforts on the House side if we vote on what
they sent us," he said Dec. 7. "I think some of them think they're being
stiffed."

Pat Towell, Congress Torn Over Response As Deployment Begins, 53 CONG. Q. WKLY.
REP. 3750, 3750 (Dec. 9, 1995) (citations omitted).

56. On December 7, 201 Members signed a ten-word letter to President Clinton:
"We urge you not to send ground troops to Bosnia." Id. On December 13, the House
Republican Conference voted 108-64 to bring up a new bill to cut off funds for
deployment. See Pat Towell & Donna Cassata, Congress Takes Symbolic Stand On
Troop Deployment, 53 CONG. Q. WKLY. REP. 3817, 3818 (Dec. 16, 1995).

57. See Robbins & Stout, supra note 54.
58. For the discussion of the significance of the choice of international

arrangements, see infra the text accompanying note 140.
59. President Clinton twice noted the command structure for American forces: that

they were "under the command of an American general" and "will take their orders from
the American general." President Clinton, 'If We're Not There, NATO Will Not Be...
Peace Will Collapse,' WASH. POST, Nov. 28, 1995, at A8 (text of the President's
address).
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background for the deployment, not the United Nations.6 The Senate,
guided by Majority Leader Dole,61 then overwhelmingly rejected by a
vote of 22 to 77 the "Inhofe" Bill, which was identical to a measure
passed by the House on November 13 to cut off funds for the
deployment.62 Eventually, Senator Dole won adoption of his resolution
by a 69 to 30 vote.63

Deferring to its conferencef the House majority leadership brought
up the Dornan Bill, another measure to cut off funds for the
deployment.6' While the House had voted in favor of such cutoffs
before, now it defeated the cutoff by the close vote of 210 to 218.6 The
House did adopt the bipartisan Buyer-Skelton resolution to express
support for the troops. The resolution reiterated "serious concerns and
opposition to the President's policy" but announced "support6 7 for the

60. The word "NATO" appeared ten times in the address (not counting the
additional multiple mentions of "European allies"), in contrast, the words "United
Nations" appeared only once. The only mention of the UN was that "American troops
will take their orders from the American general who commands NATO .... unlike the
U.N. forces, they will have the authority to respond immediately." IL

61. Senator Dole was still drafting, on December 12, the eve of action, the precise
text of the central Senate resolution. See Nancy E. Roman, Senate, House Refuse to
Block Funding for Bosnia Mission, WASH. TIMEs, Dec. 14, 1995, at Al. This
demonstrated how independent was the formal Senate exercise of authority.

It contrasts with the Gulf of Tonkin Resolution, drafted by the Johnson Administration
long in advance of the actual incident that triggered it, and phrased in terms most desired
by the President and least attuned to diverse congressional views. What became the
Tonkin Gulf Resolution had been conceived in February 1964 and put in draft form in
May 1964, though the Tonkin Gulf incident did not occur until August. See FISHER,
supra note 1, at 116-17. Such drafting allowed a Senate report later to contend that the
Congress had not meant what the words of the resolution said. See id. at 122. For a
scholarly response to the Senate report's argument, see ELY, WAR AND RESPONSIBLIrrY,
supra note 8, at 15-23.

62. The Senate also voted 52-47 to reject the "Hutchinson Resolution" to support
the troops but not the mission. See Helen Dewar & Guy Gugliotta, Senate Backs Troops
to Bosnia; House Retreats on Fund Cutoff, WASH. POST, Dec. 14, 1995, at Al.

63. See 141 CONG. REC. S18552 (daily ed. Dec. 13, 1995).
64. See Carla Anne Robbins, Senate Votes To Give Support To Bosnia Plan,

WALL. ST. J., Dec. 14, 1995, at A3.
65. See 141 CONG. REC. H14838 (daily ed. Dec. 13, 1995) (statement of Rep.

Doman).
66. See Pat Towell & Donna Cassata, supra note 56, at 3817; Dewar & Gugliotta,

supra note 62, at Al.
67. As Representative Henry Hyde explained the resolution, "It does not cut any

funds, as the Doran resolution did. In fact, it supports giving our troops all of the
resources necessary to carry out their mission safely .... [It] perfectly states my views
in opposition but in support of the troops." 141 CONG. REc. H14858 (daily ed. Dec. 13,
1995).




















































