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I. INTRODUCTION

The past forty years have witnessed sweeping reforms in legal
doctrines. In tort law these winds of reform have produced a dramatic
expansion in the duty of care. Common law tort rules that limited the
responsibility of economic elites to those dependent on their conduct
were systematically modified or eliminated. For example, in the 1960s,
a manufacturer's duty to the consumer was expanded by the elimination
of the negligence standard and its replacement with strict liability.1 In

1. See Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69, 77 (N.J. 1960);
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the 1970s, a personal injury defendant's most powerful defense,
contributory negligence, was replaced by comparative negligence.2 In
the 1980s, the property owner's bastion of protection against reasonable
care requirements-the trespasser, licensee, and invitee duty
classification structure-was eliminated or modified.3 Elite providers of
services such as doctors, and to a lesser extent lawyers, were held to
have new duties concerning informing patients and obtaining consent for
their actions.4

Simultaneously, the courts reevaluated ancient doctrines that gave
excessive power to the government, perhaps the nation's most powerful
elite. Since 1960, the Supreme Court has imposed limitations on
previously unchallenged governmental power in Fourth, Fifth, and Sixth
Amendment jurisprudence.5 More recently, as the Supreme Court has

Greenman v. Yuba Power Prods., Inc., 377 P.2d 897, 899-900 (Cal. 1962); RICHARD A.
EPSTEIN, MODERN PRODUCTS LIABILrrY LAW 57-67 (1980). See generally George L.
Priest, The Invention of Enterprise Liability: A Critical History of the Intellectual
Foundations of Modem Tort Law, 14 J. LEGAL STUD. 461 (1985); Robert L. Rabin,
Restating the Law: The Dilemmas of Products Liability, 30 U. MICH. J.L. REFORM 197
(1997).

2. See Li v. Yellow Cab Co., 532 P.2d 1226, 1230 (Cal. 1975); VICTOR E.
SCmVARTZ, COMPARATIVE NEGLIGENCE 1-2 (2d ed. 1986 & Supp. 1993).

3. In states such as New York, property owners now have a duty of reasonable
care to all entrants. See Basso v. Miller, 352 N.E.2d 868, 872 (N.Y. 1976). In states
such as California, there is no duty requirement concerning trespassers committing
certain felonies. See CAL. CIv. CODE § 847 (West 2000); see also Kathryn E. Eriksen,
Comment, Premises Liability in Texas-Time for a "Reasonable" Change, 17 ST.
MARY'S L.J. 417, 418-21 (1986).

4. See Marjorie Maguire Shultz, From Informed Consent to Patient Choice: A
New Protected Interest, 95 YALE L.J. 219, 226-27 (1985); Aaron D. Twerski & Neil B.
Cohen, Informed Decision Making and the Law of Torts: The Myth of Justiciable
Causation, 1988 U. ILL. L. REv. 607, 607 n.1 (1988); see also Canterbury v. Spence, 464
F.2d 772, 781 (D.C. Cir. 1972).

5. See Jerold H. Israel, Criminal Procedure, the Burger Court, and the Legacy of
the Warren Court, 75 MICH. L. REv. 1320, 1320-26 (1977); Stephen A. Saltzburg,
Foreword: The Flow and Ebb of Constitutional Criminal Procedure in the Warren and
Burger Courts, 69 GEO. L.J. 151, 155-56 (1980); Potter Stewart, The Road to Mapp v.
Ohio and Beyond: The Origins, Development and Future of the Exclusionary Rule in
Search-and-Seizure Cases, 83 COLUM. L. REv. 1365, 1368 (1983). Although the pace of
rights development has slowed under the Burger and Rehnquist courts, many courts are
still imaginatively interpreting doctrines to create new areas of protection. See Tracey
Macin, The Central Meaning of the Fourth Amendment, 35 WM. & MARY L. REV. 197,
201 (1993); Christopher Slobogin, The World Without a Fourth Amendment, 39 UCLA
L. REv. 1, 18 (1991). A dramatic example is the unprecedented and subsequently
vacated decision of a panel of the Tenth Circuit that held, in a decision that was
followed by two district courts, that the ancient governmental practice of granting
leniency to testifying codefendants is a violation of a federal bribery statute and must
therefore be banned. See United States v. Singleton, 144 F.3d 1343, 1343 (10th Cir.



been less willing to expand those doctrines, state courts have
independently continued the process of limiting governmental power.'
Courts have also been zealous in expansively interpreting statutes that
provide rights to non-elites such as those that protect the environment
against industrial depredations.7

The legal malpractice tort, however, has managed to withstand the
winds of legal change. Particularly crucial has been the refusal to apply
alternative causation doctrines. The refusal to apply causation doctrines
that have been embraced in other areas has significant social effects. As
a result, the consumers of legal services receive less protection from the
courts than do the consumers of products or medical services.

The minimization of the role of malpractice actions as a tool for
protecting the recipients of legal services is particularly important. One
of the central justifications of the tort compensation system is that it is
an effective means of altering the conduct of potential defendants.!
Malpractice tort litigation is the common law's mechanism for enforcing
standards of professional conduct. In malpractice actions, those injured
by professional malpractice come to the court seeking compensation.
The courts, in deciding the cases, give compensation to the sPecific
plaintiff and create rules of conduct for the rest of the profession. This

1998), rev'd en banc, 165 F.3d 1297 (10th Cir. 1999); United States v. Lowery, 15 F.
Supp. 2d 1348, 1351, 1355 (S.D. Fla. 1998), rev'd, 166 F.3d 1119 (11th Cir. 1999);
United States v. Fraguela, No. CRIM.A. 96-0339, 1998 WL 560352, at *1 (E.D. La.
Aug. 27, 1998), vacated, 1998 WL 910219 (E.D. La. Oct. 6, 1998).

6. See Shirley S. Abrahamson, Criminal Law and State Constitutions: The
Emergence of State Constitutional Law, 63 TEX. L. REv. 1141, 1143 (1985); Shirley S.
Abrahamson, Divided We Stand: State Constitutions in a More Perfect Union, 18
HAsTiNGs CONsT. L.Q. 723, 726-30 (1991); Ronald K.L. Collins, Foreword: Reliance on
State Constitutions-Beyond the "New Federalism", 8 U. PUGET SOUND L. REV. at vi,
vii-x (1985); Ronald K.L. Collins, Foreword: The Once "New Judicial Federalism" &
Its Critics, 64 WASH. L. REv. 5, 6 (1989); Bruce Ledewitz, The Role of Lower State
Courts in Adapting State Law to Changed Federal Interpretations, 67 TEMP. L. REV.
1003, 1004 n.5 (1994); Robert F. Williams, In the Glare of the Supreme Court:
Continuing Methodology and Legitimacy Problems in Independent State Constitutional
Rights Adjudication, 72 NoTRE DAME L. REv. 1015, 1016-17 (1997).

7. See Rhodes v. Johnson, 153 F.3d 785, 790 (7th Cir. 1998); Committee to Save
the Rio Hondo v. Lucero, 102 F.3d 445, 448-51 (10th Cir. 1996); Environmental
Defense Fund, Inc. v. Mathews, 410 F. Supp. 336, 337-38 (D.D.C. 1976); Kravetz v.
Plenge, 424 N.Y.S.2d 312, 315-19 (Sup. Ct. 1979).

8. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 4,
at 25 (5th ed. 1984) ("The 'prophylactic' factor of preventing future harm has been quite
important in the field of torts. The courts are concerned not only with compensation of
the victim, but with admonition of the wrongdoer."); Howard A. Latin, Problem-Solving
Behavior and Theories of Tort Liability, 73 CAL. L. REv. 677, 679 (1985).

9. See Risa B. Greene, Note, Federal Legislative Proposals for Medical
Malpractice Reform: Treating the Symptoms or Effecting a Cure?, 4 CORNELL J.L. &
PUB. POL'Y 563, 581 (1995) ("Traditionally, the goals of tort law include compensating
victims for their injuries, deterring wrongdoers, and vindicating societal values.").
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judicial remedy is a particularly appropriate medium for the enforcement
of representational standards'" because the tort obligation to compensate
serves three functions: it compensates the victim, penalizes the
wrongdoer, and deters others. Because malpractice is defined as a
failure to conform to the appropriate standards of the profession, judicial
rulings formalize attorney standards. The court sets the standard of care
in decisions on the sufficiency of evidence of breach. Once a breach of
professional standards is proven, it is clear that the defendant failed to
act competently and breached the trust of the client. Proof of a single
element of malfeasance by itself deprives the defendant of any claim that
her obligations to her client were performed professionally. It is this
aspect of the tort that makes it the most equitable vehicle for imposing
standards of professional conduct.

In a malpractice action, the judicial ruling on the propriety of the
representation is not an amorphous abstraction. The proof of breach
rests squarely on the conduct of a particular attorney based on her
representation of the client. The verdict specifically finds the conduct in
question impermissible. The resulting malpractice standard affects, by
general deterrence, the conduct of the entire profession. The standard of
care, however, is only one element of the tort. Even conclusive proof
that the attorney breached her duty to a client is not enough to establish
liability."

The finding that representation was defective will have no impact on
professional conduct unless it is enforced by the imposition of financial
penalties-compensation. For these judicial rules to have an impact on
representation, the legal malpractice plaintiff must be able to establish

10. In determining whether there has been negligent conduct, an appropriate
standard of care must be recognized. Lawyers in the conduct of their profession are held
to the higher "reasonable attorney" standard rather than merely the "reasonable person"
standard. 2 RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 18.2, at
550-51 (4th ed. 1996).

11. See Rouse v. Dunkldey & Bennett, 520 N.W.2d 406, 409 (Minn. 1994).
Additionally, in suing for inadequate settlement, it has to be proven that the client would
have prevailed, not that there was only a possibility or even that it was likely. It must be
established that the case was legally meritorious and factually provable. See Carlson v.
Fredrickson & Byron, 475 N.W.2d 882, 886 (Minn. C. App. 1991), overruled in part by
Rouse v. Dundey & Bennett, 520 N.W.2d 406 (Minn. 1994). In effect, the mechanism
by which the causation element is implemented in litigation malpractice cases is to have
the jury decide the underlying claim as part of the malpractice trial. Thus, the name
given to this causation element is "'the case-within-a-case."' Rouse, 520 N.W.2d at 409
(quoting Rouse v. Dunkley & Bennett, No. C6-93-777, 1993 WL 430351, at *2 (Minn.
Ct. App. Oct. 26, 1993)).



that the defendant violated all of the elements of the tort. In particular,
before the breach of the professional duty will be penalized, the client
must prove that the breach caused an injury.12  The impact of the
causation element is thus conceptually antagonistic to the purpose of the
breach element. The breach element permits the courts to set standards
of professional conduct. However, the causation element may excuse
the deficient attorney from any tort responsibility for her unprofessional
conduct, thereby limiting the effectiveness of the tort as a vehicle for
enforcing these standards. 3 Causation, therefore, is the tort law's last
refuge for the shoddy practitioner. 4 It poses the greatest barrier for

12. Simply stated, the plaintiff must prove that "but for" the negligence of the
attorney, the client would have prevailed in the underlying action. See, e.g., Basic Food
Indus. v. Grant, 310 N.W.2d 26, 29 (Mich. Ct. App. 1981); Pool v. Burlison, 736 S.W.2d
485, 486 (Mo. Ct. App. 1987); Katsaris v. Scelsi, 453 N.Y.S.2d 994, 996 (Sup. Ct.
1982); Rorrer v. Cooke, 329 S.E.2d 355, 369 (N.C. 1985); Chocktoot v. Smith, 571 P.2d
1255, 1257 (Or. 1977); 2 MALLEN & SMITH, supra note 10, § 19.11, at 612 (discussing
causation for pain and suffering injuries in legal malpractice claims); Lester Brickman &
Lawrence A. Cunningham, Nonrefundable Retainers: Impermissible Under Fiduciary,
Statutory and Contract Law, 57 FORDHAM L. REv. 149, 151 n.9 (1988). The jury in the
malpractice action is actually presented the evidence that would have been introduced
during the trial of the underlying action in which the defendant attorney was allegedly
negligent, and then asked to decide what the jury in that case would have done. "[Tihe
malpractice client must reconstruct the underlying action. If the client were a plaintiff in
the litigation, the burden is to show the existence of a valid claim upon which there was a
greater than fifty percent likelihood of prevailing but for the attorney's error." Polly A.
Lord, Comment, Loss of Chance in Legal Malpractice, 61 WASH. L. REv. 1479, 1481
(1986).

13. See Erik M. Jensen, Note, The Standard of Proof of Causation in Legal
Malpractice Cases, 63 CORNELL L. REv. 666, 690 (1978); see also John Leubsdorf,
Legal Malpractice and Professional Responsibility, 48 RUTGERS L. REV. 101, 136
(1995). Leubsdorf states that a number of courts have limited a convicted criminal
defendant from recovering for malpractice unless it is shown "not just that he or she
would have been acquitted for malpractice, but also that he or she was in fact innocent,
or has received post-conviction relief setting aside the conviction. Such holdings reflect
a fear of overstimulated defense lawyers or overlitigious convicts." Id. at 136 (footnotes
omitted).

14. See Lord, supra note 12, at 1480 ('The formidable obstacle is proving cause
and injury, which together determine whether the negligence will give rise to an action
for damages."). "Cause in fact has been accepted to mean the client's ability to establish
that, but for the attorney's negligence, the underlying action would have terminated in a
more favorable result than actually occurred." Id. at 1480 n.13 (citing Spangler v.
Sellers, 5 F. 882, 894-95 (C.C.S.D. Ohio 1881)). "Of course, if the mistake your client
made and admits resulted in his client's inability to bring suit, you will need to rely on
the traditional old defense of attacking the 'case within a case."' Don W. Fowler,
Attorney Malpractice: The Defense View, LMG., Winter 1993, at 23, 25. Fowler stated:

The judgment rule has been particularly helpful in defending malpractice
claims arising out of ongoing litigation-for example, when a dissatisfied
litigant sues his lawyer alleging that the lawyer should have called a particular
witness or should have asked a certain question on cross-examination. The
courts traditionally have protected lawyers under those circumstances. They
generally recognize, even if litigants do not, that in every lawsuit one side
loses. Many appellate opinions observe that a litigator is faced with a host of
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those who have received inadequate professional services. 5

The requirement that a claimant prove that the defendant caused the
injuries should not be eliminated from the tort-it is inherent in our
concept of liability. Culturally mandated standards of fairness refined
by centuries of legal analysis confirm the intuitive feeling that no person
should be liable unless her conduct truly injured the plaintiff. From the
schoolyard to the courtroom, the phrase "no harm, no foul" reflects our
society's standards of liability.'6 It is part of the historic development of
the negligence tort.' Culture necessarily prevents any serious
consideration of the complete abandonment of the doctrine.
Nonetheless, outside the confines of the legal malpractice tort, the exact
contours and the details of the causation doctrine have been critical
issues in the American law of torts. 8

The doctrinal development in this area has been driven by the fact that
although the causation doctrine satisfactorily balances the equitable
claims of the parties in the typical case, many cases are atypical. In the
typical negligence action, it is pragmatically possible to prove that the
defendant acted improperly and that this impropriety injured the
plaintiff. However, in the atypical case, the plaintiff has a far more

tactical decisions during the course of a lawsuit, some of which must be made
on a moment's notice during trial.

Id. at 26. But see Stewart v. Hall, 770 F.2d 1267, 1271 (4th Cir. 1985) (holding that it
was an error for the trial court to refuse to admit evidence and instruct the jury on the
issues in the underlying dispute that gave rise to the malpractice claim).

15. The tension between these elements is not unique to the malpractice tort. It is
reflective of the checks and balances approach of Anglo-American jurisprudence. The
elements serve differing purposes and, thereby, balance the tort. The standard of proof
element implements a concept of justice based on the premise that liability is the
appropriate response to wrongful conduct. The causation element limits the scope of
liability; it is based on the theory that justice protects the individual against State
intervention without individualized proof of responsibility. Under this justice theory,
wrongful conduct is not sufficient to justify a penalty. Before a penalty can be imposed,
the plaintiff must show that it caused compensable harm.

16. See A. Dan Tarlock, Environmental Law: Ethics or Science?, 7 DUKE ENV. L.
& POL'Y F. 193, 212 (1996) ("Private adjudication links responsibility and liability and
the restrictive concept of cause-in-fact is grounded in notions of fundamental fairness
common to all major legal systems.").

17. See LEON GREEN, RATIONALE OF PROXIMATE CAUSE 132 (1927); Paul J. Zwier,
"Cause in Fact" in Tort Law-A Philosophical and Historical Examination, 31 DEPAUL
L. REV. 769, 781-84 (1982). See generally OLIVER WENDELL HOLMES, JR., THE
COMMON LAW (Little, Brown & Co. 1948); Leon Green, The Causal Relation Issue in
Negligence Law, 60 MICH. L. REV. 543 (1962).

18. See generally Lori R. Ellis, Note, Loss of Chance as Technique: Toeing the
Line at Fifty Percent, 72 TEx. L. REV. 369 (1993) (examining the loss of chance
causation doctrine).



complex proof burden on causation. In these cases the plaintiff's burden
cannot be met by merely proving what actually happened. The plaintiff
must prove what would have happened in a world that did not include
the defendant's negligence. This burden of proving hypothetical events"
is created whenever there is a claim that the plaintiff's injuries were not
caused by the defendant's conduct but would have occurred anyway.
Proof of a hypothetical is, obviously, a much more imposing burden than
simply proving history.

The burden of proving a hypothetical arises in a wide variety of cases.
For example, in automobile accident cases in which a plaintiff was not
wearing a seat belt, it has been argued that the plaintiff should be
required to prove that the injuries would have happened with the
seatbelt; 3 in "twin fire" cases the plaintiff is confronted with disproving
the claim that the other fire would have caused the injuries;2 in asbestos
cases the plaintiff must show causation as a result of exposure;2 and, in
medical malpractice cases involving delayed diagnosis or improper
treatment of life-threatening diseases, the plaintiff must prove that she
would not have died with proper treatment.' The burden of proving a
hypothetical also arises in the legal malpractice tort. In such cases, the
plaintiff must prove, for the case-within-a-case element, what would
have happened but for the lawyer's negligence.2 4

Proof of this type of hypothetical involves extensive knowledge both
of the pecific events of the particular transaction and of other similar
events. Courts have carefully scrutinized the appropriateness of
applying the traditional burden of proof in these types of cases and,
except in the legal malpractice tort, have generally rejected traditional

19. See David W. Robertson, The Common Sense of Cause in Fact, 75 TEx. L.
REV. 1765, 1768 n.10 (1997); Robert N. Strassfeld, If... : Counterfactuals in the Law,
60 GEO. WASH. L. REV. 339, 340 (1992).

20. See Swajian v. General Motors Corp., 559 A.2d 1041, 1046 (R.I. 1989)
(rejecting the seatbelt defense argument on the basis of no common law duty to wear
seatbelts).

21. See Anderson v. Minneapolis, St. P. & S.S.M. Ry. Co., 179 N.W. 45, 46
(Minn. 1920), overruled on other grounds by Borsheim v. Great N. Ry. Co., 183 N.W.
518 (Minn. 1921).

22. See Leng v. Celotex Corp., 554 N.E.2d 468,471 (Ill. App. Ct. 1990).
23. See Kuhn v. Banker, 13 N.E.2d 242, 247 (Ohio 1938).
24. See Daugert v. Pappas, 704 P.2d 600, 604 (Wash. 1985) ("A majority of courts

have therefore concluded that when an attorney is negligent in filing an appeal, the client
bears the burden of proving that the underlying case would have been successful but for
the negligence of the attorney.").

25. To satisfy the burden of proving this hypothetical the plaintiff must acquire
sufficient information to establish a baseline of normal consequences against which to
compare the impact of the negligent conduct. See Vern R. Walker, The Concept of
Baseline Risk in Tort Litigation, 80 KY. L.J. 631,665-72 (1991-1992).

26. It is not at all clear that the legal profession has the capacity to implement
effective rules of self-regulation. See Manuel R. Ramos, Legal Malpractice: Reforming
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allocations when the plaintiff is in a dependency relationship with the
defendant.27 Analysis of the critical cases demonstrates that whenever
plaintiffs are found to have been in a dependent relationship with the
defendant(s), courts have rejected the traditional burden and duty rules
in favor of status-based rules such as "burden switching" and "loss of
chance."8

The traditional burden of proof allocation has been rejected in
dependency situations because it represents a system bias in favor of the
defendant. This bias reflects the tort law's implementation of the ethical
and moral values of individualism.29 Under natural law and Puritan
morality-based concepts of fairness, the natural order of the universe
may not be changed unless the defendant's wrongdoing justifies the
intercession of the State. 0 The judicial adoption of individualistic values
extends to the assumption that the defendant's wrongdoing cannot be
penalized unless the wrong has been proven.3 Thus, the defendant
deserves to be absolved of responsibility unless all aspects of liability
are certain; the defendant is provided with a civil assumption of
innocence. This presumption mandates the righteous vindication of a

Lawyers and Law Professors, 70 TUL. L. REV. 2583, 2588-89 (1996) (noting the silence
in the legal profession regarding its malpractice epidemic); David B. Wilkins, Who
Should Regulate Lawyers?, 105 HARV. L. REV. 801, 807 (1992) (stating malpractice
"litigation is now a viable alternative to professional discipline").

27. See infra Part IV.C.
28. See infra Part IV.C.
29. The traditional system, although based in historical moral and natural law

factors, also gains support from modem economic theories explaining the dynamic by
which law effects human activity. See generally Robert A. Baruch Bush, Between Two
Worlds: The Shift from Individual to Group Responsibility in the Law of Causation of
Injury, 33 UCLA L. REV. 1473 (1986). According to Professor Bush, a change in
burden allocations that made allegations easier to establish represented a shift from
"individual to group responsibility." IL at 1484. Since alternative proof allocation
schemes make defendants responsible for risk creation as opposed to actual injury, see
id. at 1484-92, they might create incentives for baseless litigation. In a litigation
management system that is completely dependent upon settlement to sustain itself,
change in proof burdens would create an inducement for defendants to settle cases
despite the absence of a credible factual basis to believe that they were responsible.

30. For an interesting perspective, see DAvID LrrLE, RELIGION, ORDER, AND LAW
114-15 (1969) (explaining that in the Puritan tradition, the individual, if free from State
coercion, would perform God's "right order").

31. See Zweir, supra note 17, at 787.
32. See RoscoE POUND, THE SPIRIT OF THE COMMON LAW 85-102 (1921). Pound

identifies the core principles of a natural rights' foundation for American law as one
based on the belief that the protection of individual rights is the primary function of law.
This natural law concept lead to the creation of the Bill of Rights. See Zweir, supra note
17, at 792.
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defendant unless uncertainty is banished.3  It is, however, an
inappropriate value by which to judge conduct when the accused has
committed acts that impede the plaintiff's opportunity to prove the
charges.'4

The development of alternative doctrines has been inexorable. For
almost two hundred years these doctrines have been applied to modify
the impact of the traditional duty and causation doctrines so that
plaintiffs who were denied proof by a defendant's conduct would not
also be denied compensation. 5

This Article will undertake an examination of the sources of various
alternative causation doctrines and their applicability to the legal
malpractice tort. Based on this analysis, recommendations are made to
apply alternative proof doctrines in litigation malpractice cases. The
scope of both this analysis and the proposed doctrinal changes is limited
to the litigation bar, because the relationship between an attorney who
represents a client in litigation is completely different than that between
an attorney and a client in a transactional setting. Litigation attorneys
control discovery, motion practice, and strategic decision-making. As a
result, they have far greater control over access to information, and thus
the resulting effects, than their colleagues in other segments of the
profession. Their negligence deprives plaintiffs of access to information
needed to prove the causation element of malpractice. Litigation
malpractice thus has the essential element found in those cases in which
alternative doctrines have been applied.

There is also a similarity between the relationship that litigation
attorneys have with their clients, and the one that doctors have with
patients. Both professionals possess such great superiority of knowledge
about his or her domain that they dominate the relationship. Neither
patients nor litigation clients know enough about the process to
effectively control critical decisions. Rather, they are dependent upon
the professional.36

33. In a civil case, the plaintiff has three burdens: the burden of pleading, the
burden of production, and the burden of persuasion. The burden of pleading means that
one must allege the elements of the claim; the burden of production means that at trial
one must produce evidence that tends to demonstrate the proposition at stake; and the
burden of persuasion means one must persuade the trier of fact that one's version of the
facts is more likely than not to be true. See JoHN J. COuND Er AL., CwIL PROCEDURE:
CASES AND MATERIALms 510-12, 992-93 (7th ed. 1997).

34. See Peter Charles Choharis, A Comprehensive Market Strategy for Tort
Reform, 12 YALE J. ON REG. 435,438-39 n.7 (1995).

35. See generally David Hamer, 'Chance Would Be a Fine Thing': Proof of
Causation and Quantum in an Unpredictable World, 23 MELB. U. L. REv. 557 (1999).

36. For other criticism of the causation requirement in legal malpractice cases, see
Joseph H. Koffler, Legal Malpractice Damages in a Trial Within a Trial-A Critical
Analysis of Unique Concepts: Areas of Unconscionability, 73 MARQ. L. REV. 40 (1989).
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The similarity between the doctor-patient relationship and the
litigation attorney-client relationship is central to this analysis, which
will focus on the difference in impact and in doctrines in the medical and
legal malpractice torts. Medical malpractice litigation will be used as a
standard of comparison. Medical malpractice was chosen because tort
litigation has had a tremendous impact on the practice of medicine and
because, not coincidentally, alternative proof doctrines have been
applied in medical malpractice cases.Y"

This Article's analysis has three components. Parts II and III analyze
the factors that have substantially impacted medical tort litigation but
not legal malpractice. Part IV analyzes the historical development of
alternative duty and proof doctrines to determine the pragmatic problems
that have generated their imposition. Finally, Parts V and VI analyze the
factors that mandate the adoption of three of these doctrines in litigation
malpractice actions. The three doctrines are: (1) the "substantial factor"
test; (2) the burden-switching technique; and (3) the loss of chance
valuation of damages.

II. THE IMPACT OF TORT LAW ON PROFESSIONAL CONDUCT

A. The Impact of Tort Law in General

There are two areas in which the deterrent impact of tort law has been
overwhelmingly apparent: products liability and medical malpractice.
These two areas may be the tort system's greatest successes. Products
liability litigation has profoundly changed the way products are labeled
and designed.38 Medical malpractice tort litigation has made a noticeable

37. Medical malpractice litigation has not grown by chance. It has developed into
a dominant force in part because of substantive changes in rules of law that assisted
injured patients in their efforts to be compensated. Burdens of proof have been shifted
from plaintiff patients to doctor defendants, new injuries have been recognized, and new
duties have been created. See Canterbury v. Spence, 464 F.2d 772,781 (D.C. Cir. 1972);
Ybarra v. Spangard, 154 P.2d 687, 690 (Cal. 1944); Herskovits v. Group Health Coop.,
664 P.2d 474, 476-77 (Wash. 1983); see also Tarasoff v. Regents of the Univ. of Cal.,
551 P.2d 334, 347 (Cal. 1976) (imposing a duty on psychotherapists to warn those
specifically threatened by their patients); Hooks SuperX, Inc. v. McLaughlin, 642
N.E.2d 514, 515 (Ind. 1994) (requiring pharmacists to cease refilling certain
prescriptions pending "direct and explicit instructions" from the prescribing physician).

38. An analysis of this can be found in DAN B. DOBBS & PAUL T. HAYDEN, TORTS
AND COMPENSATION 619, 630-77 (3d ed. 1997). There was a widespread movement
among courts to begin accepting the idea of strict products liability whenever product
safety did not meet reasonable consumer expectations. Reasons given by judges were



and substantial impact on the practice of medicine.39 The factors causing
the dramatic impact of tort litigation in these areas are many; however,
the fact that alternative doctrines of proof and duty have been applied in
both of these torts has been central to their development.

Over the past twenty years, one of the most critical concerns of the
medical community has been the increase in the cost of medical
treatment attributed to the practice of "defensive medicine."'  It is
generally accepted that anxiety about potential tort liability has changed
the way medicine is practiced.4' Doctors now order more tests and
recommend more invasive treatments than in previous years. 42  The
technological revolution in medical treatment might be the predominant
cause of this change in medicine, but there is little doubt that the
heightened concern over lawsuits has also played a substantial role in
restructuring patient treatment.43 Doctors fear negligence claims based

based under three headings: practicality, justice and fairness, and social welfare. From
there courts went on to say that a product could also be defective because of the kind of
information that did or did not accompany it. Companies were forced to ensure that their
products and labels complied with all requisite safety and health standards. See id. at
619.

39. See generally Daniel J. Givelber et al., Tarasoff, Myth and Reality: An
Empirical Study of Private Law in Action, 1984 VIS. L. REV. 443; Bryan A. Liang,
Assessing Medical Malpractice Jury Verdicts: A Case Study of an Anesthesiology
Department, 7 CORNELL J.L. & PUB. POL'Y 121 (1997); Jerry Wiley, The Impact of
Judicial Decisions on Professional Conduct: An Empirical Study, 55 S. CAL. L. REV.
345 (1981).

40. See Ann G. Lawthers et al., Physicians' Perceptions of the Risk of Being Sued,
17 J. HEALTH POL., POL'Y & L. 463, 479 (1992); John H. Sullivan, To the Legislature on
Health Care: 'Do No Harm', SAN DIEGO UNION-TRIB, Jan 2, 1998, at B5. See generally
William B. Schwartz & Neil K. Komesar, Doctors, Damages and Deterrence: An
Economic View of Medical Malpractice, 298 NEwENG. J. MED. 1282 (1978).

41. It is not the purpose of this Article to weigh the beneficial effects of
malpractice litigation on patient treatment against its adverse consequences.
Specifically, as a result of malpractice litigation, or the fear of litigation, the individual
patient receives more medical services, such as additional diagnostic tests. See Lisa
Perrochet et al., Lost Chance Recovery and the Folly of Expanding Medical Malpractice
Liability, 27 TORT & INs. L.J. 615, 625 (1992). These services may help individual
patients; however, the increased expense of medical services may be an overall detriment
to society. That complex issue has been a matter of dispute for decades. The significant
fact is that there has been an impact on medical practice, while litigation has not had any
significant impact on the practice of law.

42. See id.
43. See Bryan A. Liang, Medical Malpractice: Do Physicians Have Knowledge of

Legal Standards and Assess Cases as Juries Do?, 3 U. CHI. L. ScH. ROUNDTABLE 59, 60
(1996) (discussing how medical malpractice influences the standard of care); Perrochet
et al., supra note 41, at 625 ("[L]ost chance liability exacerbates the problem of
defensive medicine in the current climate of attempts at cost containment... [This
gives] 'strong incentives for physicians to perform medically unnecessary tests or
treatments to reduce their risk of liability."' (quoting GENERAL ACCOUNTING OFFICE,
MEDICAL MALPRACTICE: CASE STUDY IN CALIFORNIA 23 (Dec. 1986))); see also
Lawthers et al., supra note 40, at 479; Michelle L. Truckor, Comment, The Loss of
Chance Doctrine: Legal Recovery for Patients on the Edge of Survival, 24 U. DAYTON L.
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on the failure to pursue every diagnostic possibility' and now act
accordingly.

A comparison of the degree to which legal and medical practices have
been influenced by tort litigation reveals that tort law has not been
effective in altering the legal profession's degree of concern for the
quality of legal services. The contrast is stark. Although there has been
a substantial increase in the amount of legal malpractice litigation,45

unlike its medical counterpart, anxiety about malpractice liability does
not permeate the legal community. Commentators do not write about
the increased cost of legal services, at least not associated with the fear
of malpractice litigation. However, newspapers write about the
astounding cost of medical malpractice insurance.46 Although lawyers
are not indifferent to the possibility of malpractice actions,47 there is no

REv. 349, 369 (1999).
44. See Allen K. Hutkin, Resolving the Medical Malpractice Crisis: Alternatives to

Litigation, 4 J.L. & HEALTH 21, 40 (1989-1990) ("Physicians and patients must
communicate and interact on an equal level and discuss different choices of treatment.
Patients must realize that complications can and do occur."); see also Jeffrey R. Wilbert,
et al., Coping with the Stress of Malpractice Litigation, 171 ILL. MED. J. 23, 25 (1987)
(noting that medical care providers often view malpractice suits as personal attacks on
their competence and discussing doctors' abilities to personally cope with malpractice
lawsuits).

45. See Ramos, supra note 26, at 2583, 2584 ("[L]egal malpractice claims costs
lawyers and their insurers... billions of dollars [each year]."). See generally John P.
Freeman, Current Trends in Legal Opinion Liability, 1989 COLUm. Bus. L. REv. 235
(1989). Another indication of the increase is that the legal malpractice treatise by Mallen
and Smith has doubled in size in the last decade. Compare RONALD E. MALLEN &
JEFFREY M. SMrrH, LEGAL MALPRACTICE (3d ed. 1989) (containing two volumes), with
MALLEN & SMrTH, supra note 10 (containing four volumes).

46. In the 1980s, medical malpractice premiums for neurosurgeons and
obstetricians approached two hundred thousand dollars annually. See Milt Freudenheim,
Costs of Medical Malpractice Drop After an 11-Year Climb, N.Y. TIMES, June 11, 1989,
§ 1, at 1.

47. See James I. Sullivan, Impact of Ethical Rules and Other Quasi-Standards on
Standard of Care, 61 DEF. CouNs. J. 100, 101 (1994) ("Analysis of the legal malpractice
standard of care frequently requires consideration of the potential impact of ethical
rules."). "The fundamental concept of a general standard of care is essentially an
unchanging principle that proscribes negligent or other wrongful conduct on the part of
the attorney. The general standard attaches with the commencement of the attorney-
client relationship." Id. at 100. "Practical recommendations and guidelines relating to
many areas of law practice are found in a broad range of publications authored for the
practicing lawyer." Id. at 104. "In a legal malpractice case, admission of statements
from a practice manual or a continuing legal education handbook suggesting the proper
method of handling the task at issue will have a major impact in determination of the
specific standard of care." Id. at 105; see Gary A. Munneke & Anthony E. Davis, The
Standard of Care in Legal Malpractice: Do the Model Rules of Professional Conduct
Define It?, 22 J. LEGAL PROF. 33, 33 (1998).
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indication that anxiety about legal malpractice litigation has caused a
lawyer to abandon his practice. The same cannot be said about doctors. 4

The divergence in the impact of tort litigation on two of the nation's
most important professions would be benign if it could be credibly
established that there is less legal malpractice than medical malpractice."
Unfortunately, there is no practical reason to believe that lawyers are
more attentive to their clients' needs than doctors are to their patients'
needs." In fact, the increased concern about the quality of representation
among those in professional legal organizations strongly suggests that
the legal profession has as much of a malpractice problem,5' if not more,

48. See Sara C. Charles et al., Sued and Nonsued Physicians' Self-Reported
Reactions to Malpractice Litigation, 142 AM. J. PSYCmATRY 437, 440 (1985) (stating
that many doctors who have been sued avoid seeing certain kinds of patients); Howard
R. French, New York Obstetricians Report a Crisis, N.Y. TIMES, Oct. 6, 1988, at BI ("A
study by the New York chapter of the American College of Obstetricians and
Gynecologists shows that nearly 10 percent of the state's approximately 2,000
obstetricians are abandoning baby delivery each year.... ).

49. Less complimentary possibilities, of course, abound: (1) lawyers are protected
by their colleagues on the bench who have created rules beneficial to an
attorney/defendant; (2) the legal community has no consensus of what constitutes
professional standards; (3) lawyers may be more adept than doctors in hiding their inept
performance; (4) clients may not wish to sue lawyers; (5) lawyers may not wish to sue
other lawyers and, thus, refuse to take legal malpractice cases; and (6) lawyers don't do
much anyway. Some argue that lawyers create special rules for themselves. See
Brickman & Cunningham, supra note 12, at 151 n.9.

50. See generally Fern Schair Sussman, Lawyer Regulation for a New Century,
N.Y. L.J., Dec. 8, 1993, at 2 (discussing client dissatisfaction with the legal profession).
There is virtually no way to quantify the incidence of legal malpractice outside of
counting legal cases. Anecdotal evidence of incompetence abounds, however. In any
gathering of trial attorneys, comments such as the following, taken from a luncheon of
trial advocacy teachers at the National Institute for Trial Advocacy's 1995 Northeast
Regional Intensive Trial Advocacy Program at Hofstra Law School, are routinely heard:
'"That guy didn't have the slightest idea of what he was doing"; "I can't believe that I got
away with that"; "He agreed to the settlement without even talking to his client"; "Can
you believe that she didn't ask for a jury trial with those injuries?"; "He let discovery end
without ever finding out the name of the defendant company's doctor, although his
complaint alleged that the company should be responsible for that doctor's intentional
infliction of emotional harm"; "She let the case be placed on the trial calendar without
having obtained the client's complete medical records from his own treating physician."

51. See Note, The Evidentiary Use of the Ethics Codes in Legal Malpractice:
Erasing a Double Standard, 109 HARv. L. REV. 1102, 1114 (1996) ("Observers have, in
fact, suggested that legal malpractice victims are systematically under compensated.").
In a footnote, the author elaborates on the point:

This conclusion was based on two facts: first, legal malpractice doctrine gives
lawyers greater protection than medical malpractice doctrine gives doctors (for
example, lawyers have less expansive duties to third parties than doctors do);
and second, in medicine, malpractice usually creates a new injury that makes it
relatively easy to establish causation of harm, whereas legal malpractice
usually involves a failure to remedy an existing problem-a failure that can
result from any number of factors.

Id at 1114 n.94. For a sampling of case-within-a-case issues in legal malpractice cases,
see Better Homes, Inc. v. Rodgers, 195 F. Supp. 93 (N.D. W. Va. 1961); Coon v.


























































































































































































































