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CA:

I saw Nixon after he was defeated by Kennedy. I was headed from Madison,

Wisconsin, to New York, and there was an enormous storm, and we were landed in
Dulles, the only place we could land. It must have been two or three o’clock in the
morning then, and I saw Nixon standing there alone. He was completely unshaven, and
he had a long trench coat on, and he looked forlorn and awful, and so I said to my
daughter, who was with me then, “Would you like to meet Mr. Nixon?” She said yes, so
I went over and said hello to him and introduced Linda. He was very very nice. We had
quite a talk. That was the last time I saw him [laughter].

MR:

So there wouldn’t have been Secret Service at that time?

CA:

No. He was absolutely alone, absolutely alone.

MR:

That’s a good thing.

CA:

He was headed for his law firm, I guess, in New York.

MR:

Well, all this talk about Nixon makes me want to ask about Alger Hiss, but we

have that plenty of time when we do the next subject for our, so I’ll put that aside and ask
you about one or two other people. You said that, I want you to remind me of what his
role was, that you worked with, in the agencies, Harold Leventhal, who later became a
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well-known judge in the D.C. Circuit. Could you tell us a little bit about Leventhal?
What his job was, and what your interactions with him are?

CA:

Well, as I indicated to you, the Price Stabilization Advisor, which was the first

name of the division under the Defense Commission, was Leon Henderson, who’d come
from the SEC. He’d been an SEC commissioner. David Ginsburg knew him at that time,
so when Henderson moved into this work in 1940, David went with him and became
General Counsel, his General Counsel. David then hired Harold immediately, and
Harold was Associate General Counsel for prices.

MR:

And I guess at the time he was a lawyer in Washington?

CA:

He was a lawyer in Washington, I think. He’d been Stone’s clerk, as you know.

MR:

Okay.

CA:

I’m trying to think. I have the memorial service for Harold someplace, and I could

check it to see what he did before 1940.

MR:

So did you have a lot of interaction with him?

CA:

Oh yes. He was in many ways one of my closest friends until he died. He, as I

indicated last time, was my boss at this time. I’m quite sure, though you didn’t pay much
attention to it, you must have looked at this aluminum scrap regulation after that. Well, if
you read it, nobody would want to do anything with aluminum scrap [laughter]. The
Associate General Counsel for rationing was Tom Harris, who was Nixon’s boss, and he
was also a law clerk to Stone, from Columbia also. Guess who was Associate General
Counsel for enforcement? Due to my intervention, Tom Emerson [laughter].

MR:

Oh really, due to your intervention? When did you meet Emerson?
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CA:

Well, Emerson’s wife, his first wife, was a colleague of mine in the Wage and

Hour Division, and I liked her enormously, and she came to me once and said that they
were in need, that Tommy didn’t have a job, people didn’t want to hire him, and could I
do something for him. I went to Ginsburg …

MR:

They didn’t want to hire him because of the politics?

CA:

Yeah, I went to Ginsburg and said we should hire him, and we did, and we paid

for it [laughter].

MR:

In the sense of political feedback?

CA:

Oh, yeah.

MR:

We’ll also have to talk about that more in the next series. Okay …

CA:

But then, just to finish on Leventhal, I want to give you a sense of the whole.

After the War, you see, Harold and David became partners in a Washington law firm,
Ginsberg and Leventhal, until Harold went on the bench. So I would see him practically
all the time, really. And then he became Counsel to the Democratic National Committee,
and it was from that position that Lyndon Johnson put him on the Court of Appeals for
the District of Columbia. Harold was also the liaison between the Judicial Conference
and the Administrative Conference of the United States, so I would see him at the
meetings of the Administrative Conference as well. And then we were practically in
constant correspondence on different matters, mostly administrative law.

MR:

So his sort of D.C. Circuit judging in administrative law cases, clearly in part,

based on a lot of different things, but clearly in part based on his experience at the time.

CA:

No doubt, he said so.
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MR:

Okay, well we have a lot of names, but why don’t we jump to some other subject

and then come back. Now we skipped over, I guess, the period from, what was it, from
1943 to1946, when your administrative law career was on hiatus and something called
World War II.

CA:

Well, not entirely.

MR:

Well, that’s what I wanted to ask you, because I know there’s a lot that went on in

your experience in the Army, but I wanted to ask you about the connection between your
administrative law experience and the Army. So let me just, first of all, open up the
subject. Was your experience in the government something that affected where the jobs
you had in the Army?

CA:

Only at the end. Until 1945, when final victory in Europe was declared, I was in

the O.S.S., and that’s a long story, but I was working for Arthur Goldberg then.

MR:

Oh, really?

CA:

Yeah, that was in the secret intelligence branch of the O.S.S. dealing with the

German underground. Arthur had great contact with the international labor movement in
peacetime, and we tried to create an anti-Nazi underground based on the German trade
unions. When the War was over, again David Ginsburg called me up [laughter]. He was
then a Captain in the Quartermaster Corps who had been decorated for his efficiency in
destroying supplies during the Battle of the Bulge.
David said that he was going to go over to the Allied Control Council and work
for General William Draper, who had been a Wall Street banker and was now a general
who was Head of the Economic Division of the Allied Control Council’s U.S. branch.
And I had to go. So before long, I was there, David was there, Tom Harris was there
[laughter], and Phil Elman.

MR:

Oh, really?
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CA:

Yeah, we lived in the same house in Berlin during that period [laughter]. And

there, curiously enough, we had to worry about rationing and price control.

MR:

Right, and so you took some of the old experience …

CA:

Of course, except there were some crazy things happening. Henry Reuss, I don’t

know whether you know him, was a congressman from Milwaukee for many, many years,
but he was one of our group. He was also in the OPA with us, and he’s retired to
California. He and I were called by General Clay, who said to us he heard that there was
a black market going on in such-and-such a place in Berlin. We were ordered to close it
down. We looked at each other and just wondered what was going on. But nevertheless,
in the Army, an order is an order, so we ordered some tanks, and on a Sunday morning,
when the black market started, we came down with our tanks and cleaned it out
completely. Of course, the black marketeers went someplace else. Ultimately, we tried
rationing and price control.

MR:

It was difficult circumstances; do you feel that it was reasonably successful?

CA:

It was reasonably successful. The problem was that, although Germany was

supposed to be administered as a unit under the Potsdam Agreement, the Russians
refused to obey, and they controlled all of the areas of Germany which produced wheat,
and we, as a result, had to bring in wheat from the United States in order to sustain a
minimum caloric consumption by the German people. So we had direct control of the
supplies, but we never controlled the black market in them once they left our hands. You
would find in Berlin Russian soldiers hanging up a carcass of a cow or horse and selling
slabs of it to hungry Germans for watches, fur coats, musical instruments, jewelry
[laughter]. We never could control that.

MR:

Right. Now there’s a story, I’m not sure I have all the names right, but there’s a

story about how, I think it was Erhardt, but how there were price controls, and I’m not
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sure if he was the President at the time or whatever, but over the weekend, he announced
[laughter] the end of these price controls without the knowledge of the Army of the
Western Allies, and before they knew what would happen, the whole thing had been
changed. Are you familiar this story?

CA:

No, but it wouldn’t have happened. It wouldn’t have happened.

MR:

Right. Well, I’ll have to find my description of it, show it to you because you’ll be

able to decipher it to me …

CA:

Because General Clay, Clay maintained quite some control you see, through

General Draper, who was an amazing person.

MR:

This would have been probably … well, I’ll have to check the dates.

CA:

I wouldn’t know. After February 1946, I wouldn’t know what went on. I left

when Ginsburg was still there.

MR:

Right. Okay, so that was part of your sort of administrative law experience?

CA:

Right. That was afterwards, yeah.

MR:

And so when you came back, you decided to go into the Office of Economic

Stabilization. It sort of made natural sense to build on what you had previously …

CA:

No, mainly because Henry Hart asked me [laughter].

MR:

Right [laughter]. And well, why don’t I ask you a little bit about Henry Hart.

What are some of your thoughts on Henry Hart?

CA:

Well, just probably the most amazing person ever in the legal teaching profession.
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MR:

Oh, yeah?

CA:

Yeah. He started teaching at the Harvard Law School when I was there, and I

don’t recall how I got to know him, but I liked him very much, and persuaded people to
take his course, a required course in, believe it or not, Agency, that they had Henry
teaching. He was in competition with Warren Seavey, and he was a terrible teacher.

MR:

Seavey or Hart?

CA:

Hart.

MR:

Hart was a terrible teacher?

CA:

Awful, and my friends almost physically assaulted me [laughter]. Henry’s classes

were partly deserted, and everybody would have standing room only in Seavey’s classes,
and Seavey permitted these people to come from Henry’s classes and stand in the back of
his room. But that’s when I [laughter] first got to know Henry, and then, of course, he
was my boss in the OPA. In that capacity, he was not very practical. He was an absolute
perfectionist. He took over when Harold Leventhal went into the Navy.

MR:

Mm-hmm. So the perfectionist, the sort of a guy who would never publish a

final …

CA:

Yeah, this was typical but when you are putting out regulations on tin and

aluminum scrap, you know, you can’t take too much time [laughter]. Henry tried to get it
done, but at the same time it had to be up to his standards. It was great working for him,
but exasperating as hell, because we were under pressure constantly.

MR: Was it he or Arnold who wrote that famous article The Time Chart of the Justices?
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CA:

He.

MR:

So another criticism of the Supreme Court for not being …

CA:

Not deliberating enough.

MR: … having high enough quality decisions. So there was a persistent theme there.

CA: Right.

MR:

So did he ever, your understanding, did he ever improve as a teacher?

CA:

No. But this again becomes hearsay. You know, his famous course was in, not

federal courts, but the legal process. That’s an interesting story, I’ll tell you. He, for
some reason, insisted on giving that course at noon on certain days of the week, and the
students quickly called the course “Darkness at Noon” [laughter].

MR:

[laughter]

CA:

Willard Hurst, Sam Mermin and I put out our book on the Legal Process in the

early 1950s. In ’58, I was in the Behavioral Sciences Center on the Stanford campus.
Our collaborator, Sam Mermin, was in residence in Wisconsin. That was the year that
the first edition of the Hart and Sacks LEGAL PROCESS came out, and Sam, without
checking with me, wrote to Henry and told him he had no right to use that title on his
book because we had anticipated him by three or four years.

MR:

Right.

CA:

And Henry was very upset, and when I heard about it, I had that rescinded right

away [laughter]. Henry could name his book what he pleased.
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MR:

Right, although you guys were the people who came up with the term first.

CA:

Yes. Actually, Bill Eskridge, you know, in his …

MR:

Forward

CA:

… forward points that out. Turns out that I seem to have invented the term,

although I didn’t know that at the time [laughter].

MR:

[laughter] Well, another of your many accomplishments.

CA:

I loved Henry. In fact, I went to see him two weeks before he died. I went up to

Cambridge. He died from smoking, every one of his fingers was yellow with nicotine on
both hands, and he would smoke. When he was finished with one cigarette, he’d light
another one with the stub.

MR:

Non-stop, huh?

CA:

… died at 60.

MR:

Well that’s very sad.

CA:

What a tragedy.

MR:

Let me ask you, then, a little bit, going then from the Army, a little bit about some

of the politics of the New Deal and the APA and the like, and just try to see if some of the
stories or some of the views that we get of it today, you knew at the time, or you
recognized at the time, or maybe the stories are incorrect. So, sometimes it’s said that,
with respect to the administrative agencies in the New Deal, that there were kind of two
sorts of basic attitudes towards the New Deal. There was the James Landis view, which
was, at least in some of the writings, very enthusiastic, basically wanting very limited
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constraints, either procedural or of judicial review, in the way of agencies. Let the
agencies do their job and solve the economic and social problems that we have to deal
with. And then, there’s sometimes thought to be a sort of another school of people,
whether it was to some extent, maybe Frankfurter or Jackson, who were certainly
committed New Dealers, but who felt that the rule of law and fairness issues were
important as well and wanted more checks on the agencies than someone like Landis
thought. So, I guess the first question is, based on your sort of remembrances, is this a
sort of fair statement of some of the disagreements, and was that evident at the time?

CA:

Well, what was evident at the time (one of my bits of recollection that relates to

Frankfurter, and I’ll come back to that), the basic division that goes far back in
Democratic Party politics to Wilson, was the division between those who wanted an
antitrust approach, you see, break up concentrations of economic power and then let the
market operate, and those who thought that you would never get to a good economy just
in that fashion, that once you broke up concentrations they would form again, because the
more efficient would then gain the greater market share, and you’d have to break up
concentrations periodically. Roosevelt, you know, played all sides. He pushed the
antitrust policy by making Thurman Arnold head of the Antitrust Division in the
Department of Justice. At the same time that, of course, he was creating all of these other
regulatory agencies that were engaged in more direct control of what was happening. But
even if you examine the controls, they were not like the wartime OPA controls that later
eventuated. I mean, the SEC is based on openness and information, which bolster the
assumptions, the presumptions of the market. Roosevelt would never give up on public
utility regulation, but even there, all that was done (this was Abe Fortas’ job) was to
break up the concentrated public utilities, so that we would have a greater number of
public utility operating companies. So regulation was used for antitrust purposes. And in
fact, one of the things that I often wondered was why we never combined the technique
of the public utility effort for industry in general--as a way of making sure that we created
units that were viable and could compete with each other, that there would be a
competitive order in each industry. So it’s hard to say that there was a conflict. Each
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group thought that the other was not going to end up [laughter] very well, but it was not
competition, because both policies were followed.

MR:

But I’m wondering more about the kind of policies that modern administrative

law would be concerned about, so if you take a case like Chenery II, where Jackson and
Frankfurter are both very much concerned about sort of retroactive adjudicative action
without prospective rules or, I’m forgetting the name of the case, the famous Frankfurter
opinion on review of fact finding and substantial evidence.

CA:

Labor Relations Board? Hearst?

MR:

No, No.

CA:

What, … the whole record business?

MR:

Right. Right. It’s not Hearst but, I’m forgetting the name of it, but in any event,

these were sort of decisions where they wanted either more procedures or somewhat
more aggressive, not aggressive, but somewhat more aggressive judicial review, to be
contrasted with people like Landis who said, “No, no, no, let’s let the agencies proceed
without as much constraint,” you know. That kind of dispute I’m sort of thinking about.

CA:

It’s hard to know how this kind of a dispute would actually arise in the course of

conducting the government’s business on a day-to-day basis. Let’s get back to
Frankfurter, because you mentioned him in this context. I recall quite vividly, one of the
things I do recall from the class, and I think it appears in some of Frankfurter’s opinions,
although I’ll be hard put to remember which ones now, in which he admonishes courts
not to forget that the agencies were coordinate branches of government with
responsibilities of their own, and that they could be held accountable for responsibilities
of their own by the people who gave them that power, which is the Congress, and the
Court should not simply go ahead and assume that it was up to them to curb the agencies.
So this was a strong view that he held, which recognized in many ways the autonomy of
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the administrative agency as a separate branch of government, the fourth branch of
government, as some political scientist called the agencies at that time. So I find it hard
to try to identify the manner in which this dispute could have arisen.

MR:

Okay. What about … let’s talk a little bit more about some … in 1940, Congress

passed the Walter Logan Bill, and it was vetoed by President Roosevelt, so I was
wondering if you were following that at the time. I would assume that you being in the
agency…

CA:

MR:

CA:

Oh, yes, indeed…
… that you would be aware of it. What are some of your thoughts about that?

I think the basic objection, and it took some swallowing when the APA finally

passed, was the feeling that you could not have uniform procedures to govern all agencies,
that agencies were so different that they had to be left alone to develop their own ways of
doing things that would suit the job which they were given to accomplish. And the
Walter Logan Bill was conceived as a way of using procedural requirements to cripple
the substantive objectives that the agencies were given to implement, and that was why
there was objection to the Walter Logan Bill, basically.

MR:

Why don’t we stop on this and answer on the following …
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